
CHARTER TOWNSHIP OF GARFIELD 

ZONING BOARD OF APPEALS MEETING 

Thursday, May 16, 2024 @ 6:00 p.m. Garfield 
Township Hall 
3848 Veterans Drive 
Traverse City, MI 49684 

A G E N D A 

 

ORDER OF BUSINESS 

Call meeting to order 
Pledge of Allegiance 
Roll call of Board Members 

 
1. Review and approval of the Agenda and declaration of a Conflict of Interest 

 
2. Minutes – April 18, 2024 

3. Public Hearings: 
 

a. A request made by Kathy Boyd, a resident at 1669 Lake Drive, to appeal the issuance 
of a Land Use Permit for grading and drainage activities on an adjacent parcel.  The 
subject property is located at 1661 Lake Drive with the property number of 05-295-035-
00. 

 
4. Unfinished Business 

 
5. Other Business 

 
6. Items for next agenda 

 
7. Public Comment 

8. Adjournment 
 

The Garfield Township Board will provide necessary reasonable auxiliary aids and services, such as signers 
for hearing impaired and audio tapes of printed materials being considered at the meeting to individuals with 
disabilities upon the provision of reasonable advance notice to the Garfield Township Board. Individuals 
with Disabilities requiring auxiliary aids or services should contact the Garfield Township Board by writing 
or calling Lanie McManus, Clerk, Ph: (231) 941-1620. 
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CHARTER TOWNSHIP OF GARFIELD 
ZONING BOARD OF APPEALS  

MEETING MINUTES 
April 18, 2024 

Call to Order: Chair Smith called the meeting to order at 6:00pm. 

Pledge of Allegiance: Recited by everyone in attendance. 

Roll Call of Board Members: 
Members Present: Robert Fudge, Kent Rozycki, Scott Swan and Rick Smith 

Absent and Excused: Lynne Fricke 

Also in Attendance: Zoning Administrator Mike Green 

1. Review and Approval of the Agenda – Conflicts of Interest (6:01)
Swan moved and Rozycki seconded to approve the agenda as presented.

Yeas:  Swan, Rozycki, Fudge, Smith
Nays:  None

2. Review and Approval of Meeting Minutes – March 21, 2024 (6:02)
Fudge moved and Swan seconded to approve the minutes of March 21, 2024 as
presented.

Yeas:  Fudge, Swan, Rozycki, Smith
Nays:  None

3.` Unfinished Business (6:02)
a. A request has been made by VT Construction on behalf of Alan D.

Strange for a 16 ft variance from the front setback requirements. The
specific request is asking for a variance from 30 ft to 14 ft to allow
construction of an addition to an existing dwelling. The property is zoned
R-1 Single Family Residential and is currently used as single-family
residential. The property is located at 5091 Case Court with a property
number of 05- 285-005-00 The parcel is located within the Silver Knoll
Acres subdivision and is described as Lot 5 of the Silver Knoll Acres
including an interest in Park A.  According to Township records and
information supplied by the application, the property contains a dwelling
with an attached garage along with a detached accessory building.  A front
yard variance was granted by the Zoning Board of Appeals in 1980 to
allow for construction of the attached garage that is located within the front
yard.  The revised drawings show a proposed 2nd story addition over the
existing garage and expanded covered porch.  Alan Strange spoke and
explained his plans to add on a family room above the garage.  A covered
porch over the asphalt would also be built.  Justin Slagal from VT
Construction discussed the plans with board members. The variance

2.
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would place the new structure two feet towards the road right-of-way.  
Board members asked about alternative placement on the site.  Board 
members also discussed the fact that two feet towards the road may be 
better than two feet towards the water’s edge.  Also discussed is the fact 
that the road right of way cul-de-sac takes up lots of space on their 
property and Wayne Schoonover, Road Commission Engineer has written 
an email indicating that there are no plans to build out the cul-de-sac in 
the future.     

 
 Board members then went on to discuss the Findings of Fact: 
 
 Practical Difficulty:     
 

A. Special conditions or circumstances exist that are peculiar to the land, 
buildings, or other structures for which the variance is sought, do not 
apply generally to lands, buildings, or other structures in the same 
district, and could not reasonably be addressed through the formation 
of general regulation for such conditions. Special circumstances or 
conditions to be considered for variances shall include, but not be 
limited to, the circumstances as described in § 454.E.(3);  

 
Board members decided unanimously that this condition was met 
because the large portion of road right of way which takes up much of 
the front yard may not ever be built out according to the road 
commission.  If it were not for the proposed cul-de-sac, the applicant 
would not need a variance.   

 
B. The special conditions and circumstances peculiar to the land, 

buildings or other structures did not result from a self-created condition 
or action taken by the applicant or an owner of the lands;   

 
Board members decided unanimously that this condition was met 
because the applicant did not create the proposed cul-de-sac.   

 
C. The special conditions and circumstances are such that strict 

application of the provisions of this ordinance would deprive the 
applicant of any reasonable use of the land, building, or structure 
authorized by this Zoning Ordinance.   
 
Board members discussed this point and determined that the condition 
was met based on the current layout of the home and the property and 
the fact that the home was built before zoning existed in the township.  
Smith, Swan and Fudge agreed with this condition while Rozcyki 
abstained from voting on this 
condition. 
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D. Literal interpretation of the provisions of this ordinance would deprive 
the applicant of rights commonly enjoyed by other properties in the 
same zoning district under the terms of this ordinance. 

 
Board members determined that this condition was met because the 
situation is unique and cannot compare to anything in the area.  Two 
feet towards the roadway was preferable to building two feet towards 
the waterfront.  Smith, Fudge and Swan agreed with this condition and 
Rozycki did not agree with this condition.  

 
 

E. For the purpose of this section, a practical difficulty shall not exist 
because an applicant would incur additional costs to achieve full 
compliance or could receive additional income with less than full 
compliance with the ordinance.  

 
Board members determined unanimously that this condition was met 
because the applicant was not claiming a financial hardship. 

 
 

General Criteria: 
 
A. The requested variance shall relate only to property that is under the control 

of the applicant.   
 
All board members determined that this condition was met. 

 
B. No nonconforming neighboring lands, buildings, or other structures, legal or 

illegal, in the same district, and no permitted buildings, or other structures in 
adjacent districts, shall be considered as grounds for the issuance of a 
variance.  Board members stated that the applicant was not asking for a 
variance based on any other non-conformities in adjacent properties or 
within the R-1 district so this condition was not applicable. 

 
C. The requested variance shall be in harmony with the general purpose and 

intent of this ordinance and shall not be detrimental to the public health, 
safety and welfare.  

 
Board members decided unanimously that this condition was met because 
the special conditions highlighted by the applicant and as communicated in 
this report would likely not set precedent for similar requests.  
 

D. The requested variance shall not alter the essential character of the area or 
cause a substantial adverse effect upon properties in the immediate vicinity 
or in the district in which the property of the applicant is located. 
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All board members determined that this condition was met because the 
requested variance would not cause a noticeable effect on neighboring 
properties beyond what is permitted by right. 

 
E. The requested variance is the minimum variance that will make possible the 

reasonable use of the land, building, or structure, and there is no reasonable 
alternative location on the parcel for the proposed improvements for which a 
variance is sought where such alternative location would eliminate the need 
for the requested variance or reduce the extent of the condition(s) 
necessitating the variance.  
 
Board members determined that the condition was met because the 
applicant has demonstrated that there are no other areas on the property 
that could be reasonably used for an addition.   
 
Board members suggested that the applicant contact road commission 
regarding adverse possession or abandonment of the proposed cul-de-sac 
which impedes their property.  
 

 
Swan moved and Fudge seconded to GRANT the request for variance from 
Sections 313.E of the Garfield Township Zoning Ordinance to sixteen (16) 
foot variance based on findings for each Practical Difficulty standard and 
General Criteria for granting such request being met.   

 
Yeas:  Swan, Fudge, Smith 
Nays: None 
Abstained: Rozycki 

 
4. Other Business (6:34) 

None  
 
5. Items for Next Agenda (6:35) 

Green gave an overview of next month’s ZBA case. 
  

6. Public Comment (6:50) 
 None 
 
7. Adjournment:  Fudge moved and Rozycki seconded to adjourn the meeting at 

6:50pm. 
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Charter Township of Garfield 
Grand Traverse County 

3848 VETERANS DRIVE 
TRAVERSE CITY, MICHIGAN 49684 

PH: (231) 941-1620  •  FAX:  (231) 941-1588 

ZONING BOARD OF APPEALS 

STAFF REPORT 

Meeting Date:  Thursday, May 16, 2024 
Case #: 2024-02 Appeal of Zoning Administrator issuance of Land Use Permit 
Owner: Bill Waggener & Donna Wytaske 
Appellant: Kathy Boyd, resident and owner of 1669 Lake Drive 
Property ID #:  05-295-035-00
Property Location: 1661 Lake Drive
Zoning District: R-1 One Family Residential

Parcel Overview and History 

The parcel is described as Lot 35 and the North 10 feet of Lot 34 of Silver Pines Resort subdivision.  The 
property is zoned R-1 One Family Residential, and is located at 1661 Lake Drive, with a property number 
of 05-295-035-00.  Adjacent properties within the subdivision and surrounding areas are also zoned R-
1 One Family Residential.  According to Township records and information supplied by the application, 
the property contains a dwelling with an attached garage.    

Request for Reversal of a Land Use Permit 

An appeal of the intended issuance of a Land Use Permit for various site grading work at 1661 Lake 
Drive has been made by Kathy Boyd, resident and property owner of 1669 Lake Drive.  The basis of the 
appeal is two-fold as outlined below.  The first item is the reconstruction of the driveway in the front 
yard; the second is regarding the stormwater plans presented to the Township Engineer.  A copy of the 
Appeal is provided as an attachment to this report.  Staff review of the appeal has been provided in the 
following pages of this report.   

Authority of the ZBA to Consider Appeals (Section 453) 

A. Applicability

The Zoning Board of Appeals shall hear and decide appeals where it is alleged that there is an error
in a previously granted written order, requirement, decision, interpretation, or determination made
by the Zoning Administrator or the Director of Planning in the enforcement of this zoning ordinance
that specifically provides for appeal to the Zoning Board of Appeals. Appeals may be filed by any
person aggrieved, by the Zoning Administrator, or by an officer of the Township.

B. Initiation

An appeal and supporting documents shall be filed with the Zoning Administrator. The application
shall state fully and in detail the basis of the appeal, the variance requested and the special conditions
and circumstances applying to the building, other structure or land for which such variance is sought.
The Zoning Administrator may reject an application that does not meet the requirements of this
ordinance.

3a.



Charter Township of Garfield Zoning Board of Appeals  2024-02 Staff Report 

Page 2 of 6 

 

C. Stay of Proceedings 

When an appeal is filed to the Zoning Board of Appeals, all proceedings in furtherance of the action 
affected by the decision being appealed shall be stayed unless a stay would, in the opinion of the 
Zoning Administrator, cause imminent peril to life or property. 

 

D.   Decision 

(1) The Zoning Board of Appeals shall give public notice of the hearing in accordance with State 
Law, shall hold the hearing, and shall decide the appeal within a reasonable time. 

(2) Any person may appear before the Zoning Board of Appeals at any hearing, in person, or by 
agent or attorney. 

(3) The Zoning Board of Appeals may: 
(a) Reverse or affirm, wholly or partly, or may modify a previously granted order, requirement, 

decision, or determination appealed; 
(b) Make such order, requirement, decision, or determination as ought to be made; and 
(c) Exercise all the powers of the officer or agency from whom the appeal is taken. 
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Aerial view of subject parcel and adjacent properties 

(subject property is highlighted in light blue) 
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2022 Aerial View of the subject property 

 
 

2014 Aerial View of the subject property 
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Staff Comments 

Please consider the following findings that I used to determine that the Land Use Permit for 1661 Lake 
Drive meets the standards of the Township Stormwater Ordinance and qualifies as a continued legal 
nonconforming use per Article 8, Section 812 of the Zoning Ordinance: 

1. Stormwater review – Our established procedure is to approve stormwater plans based on a 
recommendation by the Township Engineer.  The decision to issue the permit for 1661 
Lake Drive was based on the February 28, 2024 GFA review letter.  The April 26, 2024 
GFA review letter was issued subsequent to this decision.  In light of the highlighted 
recommendations made in the April 26, 2024 GFA letter, the Zoning Board of Appeals may 
consider issuing an order to follow their recommendation requiring the applicant to submit 
a plan to the Township that addresses the concentrated flows as described in the letter as an 
amendment of the existing Land Use Permit.  

2. Review of the driveway reconstruction, including the area of the driveway not meeting the 
current driveway requirements of Article 5, Section 511 of the current Zoning Ordinance – 
The decision to allow for the reconstruction the nonconforming driveway within the ten 
foot setback was based on highlighted language in Section 812 and various legal guidance 
as provided with this report which supports this position.  The reconstructed driveway 
appears to be substantially in the same location as has been in existence since at least 2014 
(prior to adoption of the current Zoning Ordinance).  The plans reviewed by GFA appear to 
support this other than a small area of concrete near the garage that the owner has agreed to 
remove as a condition of approval.   

 
Possible Motion 

Upon review of each finding, the Zoning Board of Appeals may consider a motion to take one of the 
following actions: 
 
Motion to AFFRIRM the decision of the Zoning Administrator to issue the Land Use Permit as 

requested based on compliance with the Stormwater Ordinance as demonstrated by the reviews 
completed by Gourdie Fraser and Associates and based on the reconstruction of the driveway meeting 
the standards of Section 812 – Nonconforming Sites. 
 
Motion to AFFIRM IN PART the decision of the Zoning Administrator to issue the Land Use Permit 
based on compliance with the Stormwater Ordinance as demonstrated by the reviews completed by 
Gourdie Fraser and Associates and based on the reconstruction of the driveway meeting the standards of 
Section 812 – Nonconforming Sites provided the applicant modifies the application to address the 
overflows onto the property at 1669 Lake Drive as addressed in the April 26, 2024 GFA Review Letter 
that was peer reviewed and supported by Andy Smits, Grand Traverse County Drain Commissioner in 
his April 25, 2024 email to Township and GFA staff.   
 
Motion to REVERSE the decision of the Zoning Administrator to issue Land Use Permit as requested 
based on noncompliance with the Stormwater Ordinance as alleged by the Appellant and the based on a 
determination that the reconstruction of the driveway does not qualify as a legal nonconforming use 
based on the standards of Section 812 – Nonconforming Sites. 
 
Please feel free to contact me if you have any questions before the meeting. 
 
Sincerely, 
 
 
Michael Green, Zoning Administrator 
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Attachments: 
1. ZBA Appeal filed by Kathy Boyd, Resident and owner of 1669 Lake Drive
2. Land Use Permit application for site grading and drainage structures filed by Bill Waggener that

is subject of appeal by Kathy Boyd.
3. Section 812 of the Zoning Ordinance (Nonconforming Sites).
4. Court Cases and other legal guidance regarding nonconforming uses.
5. Gourdie Fraser and Associates (GFA) Stormwater reviews dated 1-26-2024, 2-28-2024, and 4-

26-2024
6. Email correspondence regarding the stormwater review between GFA staff, Township staff, and

Andy Smits, County Drain Commissioner.
7. Section 511 – Single and Two Family Residential Driveway Requirements



 
 
 
 
Kathy Boyd 
1669 Lake Drive 
Traverse City, Michigan 49685 
Klboyd7@gmail.com 
 
April 16, 2024 
 
Zoning Board of Appeals 
Attn:   Rick Smith, Chairman 
 Kent Rozycki, Vice-Chair 
 Robert Fudge, Planning Commission Representative 
 Scott Swan 
 Lynn Fricke, Secretary 
 
Garfield Township Zoning Department 
The Charter Township of Garfield, Grand Traverse County, Michigan  
3848 Veterans Drive 
Traverse City, Michigan  49684 
 
 
RE:  Appeal to the Township Zoning Board 

1) Enforcement of Zoning Ordinance 511.A  
Driveway concrete within 10-foot side yard setback 

2) Overturn Stormwater Permit for faulty stormwater drain 
 
Property:  1661 Lake Drive, Traverse City, MI  49685 
Property owners:  William (Bill) Waggener and Donna Wytaske 
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April 16, 2024 
 
Mr. Smith, Mr. Rozycki, Mr. Fudge, Mr. Swan, and Ms. Fricke: 
 
As a taxpayer and resident of Garfield Township the last year has been extremely difficult.  Over 
the past year the property owner at 1661 Lake Drive has made many dramatic changes to his 
property that are in blatant, intentional violation of Township ordinances.  These unchecked 
violations threaten my drinking water, my septic drain-field, and the foundation of my home.  
The overflowing newly constructed stormwater drain has already eroded my property.  Since 
May 1, 2023 Garfield Township Zoning Administrator Mike Green has been fully informed of 
the anticipated, ongoing, and completed changes at this property, but has failed to correct the 
ordinance violations.  Today I request your oversight of Mr. Green.  Specifically, I request your 
help in enforcement of Zoning Ordinance 511.A, and reversal of Mr. Green’s approval of a 
Stormwater permit that allows continued use of a faulty drainage system that overflows onto my 
property.   
 
The first part of this report will show four things: 
 

1) The property owner (William Waggener) 1661 Lake Drive was aware of the 
Township Ordinance requiring a 10 foot side yard setback for driveway concrete 
(Ordinance 511.A) 

2) Mr. Green was aware of Mr. Waggener’s intention to expand the driveway, ongoing 
grading and property changes, and removal of the concrete prior to pouring of new 
concrete. 

3) Mr. Waggener poured concrete with full knowledge of the Ordinance 511.A and 
without a Land Use permit. 

4) Mr. Green had many opportunities to intervene while the property changes were in 
progress, chose not to intervene, and did not enforce Township Ordinance 511.A 

The Township Zoning Administrator was fully aware of the property changes, yet 
chose to ignore direct violation of Township ordinances to appease a repeat 
offender. 

 
The second part of this report will establish that my property at 1669 Lake Drive (north adjacent 
to 1661 Lake Drive) receives increased concentrated runoff from the new expanded concrete 
driveway and the newly constructed Stormwater drain at three separate locations:   
 

1) Concentrated overflow that exits the new drain at the lower corner post and runs 
down my property to the waters of Silver Lake.  This runoff has cut a path into my 
hill, exposed my erosion grid in multiple places, and caused erosion to my beach. 

2) Runoff from the apron of the driveway to my sidewalk that enters my septic drain 
field   

3) Runoff from the concrete within the 10-foot set back and output from the perforated 
riser upper drain within a few feet of my water well 
 

The land changes and new expanded concrete increase the velocity and volume of water that is 
now directed toward my property, which is against the law in the State of Michigan. 
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Countless photographs and videos were provided to the Township of drain construction, drain 
overflow, and water trespass onto my property over the last year.  Mr. Green issued only a letter 
of violation and a single ticket to Mr. Waggener.  In the end, after many months and many 
reminders, the Township required evaluation and Engineering certification of the stormwater 
system.  Mr. Waggener then provided inaccurate data (impervious surface calculation, actual 
dimensions of drain, and cubic feet of stone) to the Township engineers.  The engineering 
calculations were based on the inaccurate data.  Even with the reduced impervious surface 
estimations and water volume estimations the Township Engineer deemed the drain system to 
fall short of the Township Ordinance requirements.  Bewilderingly, the drain was then certified 
based on a phone call to Mr. Waggener, who provided reassurance that the drain functions 
‘perfectly’.  The certification was granted despite the well documented concentrated overflow 
from the lower drain.  Mr. Green’s decision to now grant a Stormwater permit to the property 
owner at 1661 Lake Drive is inappropriate, as the many Ordinance violations on the property 
have not been corrected.  The Township Zoning Administrator was fully aware of the 
property changes, yet chose to ignore direct violation of Township ordinances to appease a 
repeat offender. 
 
The premise for this request is simple.  If the citizens of Garfield Township are held to the 
standard of obtaining permits and meeting the Township ordinances for changes made to 
residential property, then the property owner at 1661 Lake Drive should be held to the same 
standard. Mr. Waggener was fully aware of the established Township ordinances when he made 
many changes to the property that directly violate the ordinances.  The Township Zoning 
Administrator was fully aware of the property changes, yet chose to ignore direct violation 
of Township ordinances to appease a repeat offender. 
 
I request that the Board enforce Garfield Township Ordinance 511.A and require removal of the 
driveway concrete within the 10 foot side yard setback at 1661 Lake Drive.  I request that the 
Board overturn Mr. Green’s decision to grant a Stormwater permit to the property owner at 1661 
Lake Drive until the current property changes have been brought into compliance with Garfield 
Township Ordinances and the water trespass has been addressed.  Thank you for upholding the 
integrity of the of the established laws and Ordinances for the residents of Garfield Township 
and protecting my property from the consequences of these blatant violations. 
 
Very Respectfully,  
 
 
 
 
Kathy Boyd 
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Lay of the Land 
 

 
 
Grand Traverse County GIS parcel view 1661 Lake Drive and North adjacent 1669 Lake Drive 
Per Mr. Waggener’s own measurement concrete at narrowest point of drive is 8 feet (reference:  
Mr. Waggener’s letter to the Township June 7, 2023) 
 

 
 Zillow listing 1661 Lake Drive – notice the cement extends just beyond the house to a 
sidewalk area.   
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Original driveway 
 
Notice the existing property corner 
marker in foreground. 
 
The grape trellis surveyed on to 1669 
Lake Drive property 

From Google Earth 
 
Notice original concrete.  The 
green space between the 
properties is relatively even.  
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Original concrete at 1661 Lake 
Drive 
 
Notice elevation of property is 
relatively even 
 
Green space between houses 
 
Notice location of water well at 
1669 Lake Drive 
 
Not visible in photo: Existing 
grate with gravel at base of 1661 
Lake Drive that collects runoff 
from driveway on 1661 property 
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New Concrete:  Note solid concrete from Apron to garage, driveway width now approx. 20ft, 
new south parking area, expanded north concrete in side yard adjacent to 1669 Lake Drive 
 
 
 

 
 

New concrete.  Width expanded 
from 8 feet at narrowest point (see 
Mr. Waggener’s letter to Township) 
to approximately 20 feet wide. 
 
Apron widened to approximately 20 
feet 
 
Concrete within side yard setback 
extended toward road 
 
Note the new elevation at edge of 
garage increased by over 11 inches 
relative to original elevation.   
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New parking area to South large enough to park a car. 
 
Concrete extended within the 10 foot setback (toward house and toward property 
line at the edge of the garage).   Concrete sloped into apron for intended parking 
area between homes.  Notice where water collects and overflows. 
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View of property between 
houses looking West before 
projects. 
 
Note topography of property 
is even, slightly sloped 
toward 1661 Lake Drive 
 
Roof gutter at 1661 Lake 
Drive drains to greenspace of 
Lakeside of 1661 Lake Drive 
property 
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Property changes looking west, notice Lower drain is set on top of natural slope and then filled 
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The drain is set on natural slope with rock fill around the perforated chamber.  
The slope was excavated at the property border to set the corner post and 
fence boards, creating a new path of ‘least resistance’ for water drainage.  The 
water is directed to the Northwest corner (large corner post) which is at the 
property line.  The water drains out of the base of the drain and onto 1669 
Lake Drive property. 
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Original property view of Lakeside 1661 Lake Drive from 1669 Lake Drive 
Notice Land topography is even at top of hill 
 
Erosion on slope of 1661 Lake Drive was from a Lawn tractor that became stuck on the slope 
(notice the horizontal tracks) 
 
1661 Roof gutter is visible – drains to lower green space on 1661 Lake Drive 
 
1669 Lake Drive has an established erosion grid on slope with green grass 
 
The established retaining wall at 1661 Lake Drive encroaches onto 1669 Lake Drive by 
approximately 8 inches 
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Current view 1661Lake Drive lakeside property.  Notice extensive fill.   
Increased elevation of retaining wall that houses lower drain facilitates drainage from 1661 Lake 
Drive to 1669 Lake Drive.   
The corner post of the retaining wall that houses the lower drain is greater than 7 feet tall 
All retaining walls, stairs, and drains were constructed without a Land Use permit from Garfield 
Township.  This area is within 100feet of Silver Lake. 
  



 14 

 
 
Part 1:  Concrete within the 10 foot side yard setback 
 
In April, 2023 Mr. Waggener stated his intention to replace his driveway and extend the 
driveway down the side of his garage between our homes.   I was concerned about drainage 
toward my home and did not provide an easement for concrete within side yard setback.  Mr. 
Waggener then proceeded to remove the entire existing driveway cement and pour new driveway 
concrete, extending the driveway within the 10 foot side yard setback.  This was done without 
obtaining the necessary permits from Garfield Township, and in direct intentional violation of 
Garfield Township Ordinance 511.A.  Despite reassurances of the authority of Garfield 
Township and the Township Ordinances, Mr. Green failed to intervene during construction of 
the driveway.  Mr. Green failed to require a Land Use permit, a Stormwater permit, and a Grand 
Traverse County Road Commission permit for the driveway replacement.  Mr. Green failed to 
enforce Ordinance 511.A.    
 
September 19, 2022:  Mr. Waggener contacted the Garfield Township Zoning office to clarify 
the side yard setback prior to purchase of the property at 1661 Lake Drive.   
 
*Please listen to recorded voicemail from September 19, 2022.  Mr. Waggener purchased the 
1661 Lake Drive in October 2022. 
 
April 10, 2023:   Mr. Waggener informed me of his intent to replace the concrete of his 
driveway.  He asked to expand the concrete along the property line, widen the apron, and pour 
additional concrete in the space between our homes.  There was much ‘confusion’ about the 
location of the property line despite the corner iron that had marked the property corner for 2 
decades.  Mr. Waggener set a snow stick marking 10 feet from his garage and declared the 
location to be the property line because the side yard setback was 10 feet, showing that he was 
aware of the 10 foot setback.   
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I was not in support of the expansion of concrete toward my property line, as my basement had 
experienced flooding in the past.  I requested a drawing from Mr. Waggener to better understand 
the project.  The proposed concrete changes were shown as ‘new driveway’.  I was willing to 
consider the proposal, but was disappointed to learn that Mr. Waggener’s actual plans for 
concrete included a parking pad between our homes and extension of the concrete to the lower 
property.  This plan was not depicted on the drawing.  Notice the driveway in the drawing is 
depicted as ‘New Driveway’ and does not include the new parking area to the south. 
 

Notice snow stick placed by Mr. 
Waggener 10feet from garage.  My water 
well is in foreground.   
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I clarified via text and email to Mr. Waggener that I had not given any permissions for concrete 
expansion near the property line, and my expectation was that he would work with Garfield 
Township to obtain appropriate permits and make changes in accordance with the established 
Township ordinances. 
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April 11, 2023:  email Boyd to Waggener 
“Our chat about the property line made me realize that I should probably educate myself a bit 
more on the topic before any permanent changes are made.  I understand that you are a 
contractor and trust that you are up to speed on Garfield ordinances re: zoning, permits, setbacks, 
etc.” 
 
This email was forwarded to M. Green at Garfield Township on April 15, 2023 
 
April 17, 2023:  email Boyd to Waggener – Written correspondence denying easement 
 
“Please correct me if I am wrong, but I am concerned that it is your intention to extend the 
driveway toward my property line and then to a parking slab next to your garage between our 
homes (this area is not visible on the drawing).  I am opposed to extending the concrete toward 
my property line and I am opposed to a parking slab as this would direct the water from your 
driveway toward the foundation of my home.  I may not have mentioned this before, but water 
intrusion was initially a problem in my basement and I had a very expensive French drain 
installed around the east and north side of my home.  Also, I believe there may be a drain already 
present between our houses at the base of the driveway where the grates are attached.”   

April 11, 2023 Text exchange with 
Mr. Waggener clarifying 10 foot 
setback for driveway concrete 
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April 22, 2023: email Boyd to Waggener: 
 
“I remember Donna mentioning that you would need to pour cement for a generator pad 
on the north side of the garage but there was no mention of a parking pad.  I am not 
opposed to a generator pad (the size of a bathtub) but am opposed to a parking pad or 
extension of the driveway.  Modifications to improve efficiency of the driveway that are 
within current zoning laws and setbacks sound like a great idea.”   
 
May 1, 2023:  I visited the Garfield Township office on May 1, 2023 to ask for help.   I learned 
that Mr. Waggener had been to the Zoning office many times to discuss his many projects with 
Mr. Green.  During that visit I was reassured by Mr. Green that Mr. Waggener would not be able 
to perform work on his driveway without permits, as the property is within 500 feet of Silver 
Lake.  Mr. Green advised me that he needed for me to file a formal complaint to involve the 
Township. 
 
 
Township Land Use Permit requirements from the Garfield Township website: 
 
When do I need a Land Use Permit? 
A land use permit is needed for a change of use, any addition to an existing structure, a 
new structure of 100 square feet in size or more (including sheds and decks), or the 
disturbance of 100 square feet or more of earth.  

 
 
May 3, 2023:  I obtained a property survey to clarify the property boundary, and I submitted the 
requested formal complaint to the Township for excavation and grading without a permit to the 
Township Zoning Department.   
 
May 3, 2023: email Boyd to Green: 
 
“I appreciate handing this off to your department and am grateful for the help. 
 
I am concerned mostly about the excavation close to my property line and my well.   
Bill has already brought in large rocks and poured concrete for a parking pad toward the 
south neighbors. 
I am concerned that excavation of the slope between our houses will destabilize the 
ground. 
I am also concerned about the pouring of concrete close to my property line, and the 
runoff toward my foundation and my well.” 
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To my surprise, Mr. Green said there was no Township Zoning Violation and he would not 
require a Land Use Permit.  The excavation of the property at this point had disrupted well over 
100 square feet of earth within 200 feet of Silver Lake.  There was no action from the 
Township. 
 
May 8, 2023:  Email Green to Boyd:  Reassurance from Mr. Green that he would visit the 
worksite at 1661 Lake Drive 
 
“I have reviewed your complaint and supporting documentation.  I will drive over at 
some point this week.”  
 
 
May 11, 2023: Mr. Waggener had removed the concrete to the lower half of his driveway and 
brought in many dump trailers of fill dirt.  He regraded the property, increasing the overall 
elevation at the base of the driveway by over 11 inches.   I submitted a second complaint for the 
construction and grading.  Mr. Green assured me in his email on May 11, 2023 that he would 
visit the property.    Mr. Fred Morse from Grand Traverse County Soil and Erosion came out to 
the site to issue a Stop Work order for work done without a permit.  The Township Zoning 
Administrator was fully aware of the property changes, yet chose to ignore direct violation 
of Township ordinances to appease a repeat offender. 
 
 
May 15, 2023:  I sent photos of the removed concrete from the lower part of the driveway, the 
new grading, and the new trench drain that was set to direct the driveway runoff toward my 
property.  I believed the construction would need a permit from the Township. The Township 
Zoning Administrator was fully aware of the property changes, yet chose to ignore direct 
violation of Township ordinances to appease a repeat offender. 
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May 14, 2023 New concrete parking area to south and New Porch concrete.  New 
trench drain.  Notice New south parking area is higher elevation than original 
concrete. 
 
Lower concrete of driveway has been removed. 



 21 

 
 
 
  

May 14, 2023  New trench drain with output toward 1669 Lake Drive 
Excavation and fill dirt, Lower concrete completely removed. 
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May 15, 2023:  Mr. Green clarified via email that if Mr. Waggener poured concrete within the 
sideyard setback that it would be a violation of the Garfield Township ordinance. 
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May 15, 2023: email Boyd to Waggener 
 
“Good morning Bill - 
 
I noticed when I was home yesterday that you are progressing with your projects, and 
that the concrete for the lower half of the driveway has been removed. 
 
It seems that the grading for the new driveway is very close to the property line. 
 
I know that you have been in touch with the zoning department about the project and 
that you are aware of the township ordinances. 
 
Just in case there is any confusion - as you consider the footprint for your new driveway 
please keep in mind that it is against Garfield Township zoning ordinance to pour 
cement within the 10 foot setback from the property line.” 
 
This email was forwarded to M. Green at Garfield Township May 15, 2023 
 
The Township Zoning Administrator was fully aware of the property changes, yet chose to 
ignore direct violation of Township ordinances to appease a repeat offender. 
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May 28, 2023:  I filed a complaint with the Township Zoning Department for new concrete 
poured within the side yard setback.  Mr. Green issued a ‘Letter of Information’ to Mr. 
Waggener for Violation of Ordinance 511.A 
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June 13,2023:  I followed up with the Township and was reassured by Mr. Green that Mr. 
Waggener is ‘working with the Township’.   
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June 19, 2023:  I obtain Mr. Waggener’s letter via FOIA request.  In his letter to the Township 
Mr. Waggener admits to awareness of the setback ordinance, driveway concrete replacement, 
expansion of the concrete, and alterations to the driveway footprint.  Mr. Waggener suggests that 
the Township change their ordinances to accommodate the new driveway.  The Township 
Zoning Administrator was fully aware of the property changes, yet chose to ignore direct 
violation of Township ordinances to appease a repeat offender. 
 
From Mr. Waggener’s letter to the Township dated June 7, 2023: 

 
 
And:  
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A sea of concrete.  Significant expansion of concrete within the 10 foot side yard setback.   
Obvious significant increase to the overall impervious surface 
Grading to the entire upper property has changed the slope and overall elevation.  These changes 
along with the new enlarged footprint mean the new driveway does not meet ‘repair’ or 
‘Grandfather’ status. 
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Clear view of the new South parking pad.   
Notice the running sprinklers on opposite side of the property create drainage at the 1669 
property border. 
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In conclusion,  
 
-Mr. Waggener showed that he was fully aware of the 10 foot side yard setback.   
-The setback requirements were clarified in writing to Mr. Waggener.   
-Mr. Waggener declared intention to fully replace the driveway concrete.   
-The south parking area was poured at a higher elevation than the original concrete, indication 
intentional replacement of the concrete, not repairs.   
-Mr. Green was made aware of the concrete removal and construction at many points.   
-A Land Use Permit and Stormwater permit were required from the Township for the driveway 
construction according to the Township Guidelines and Ordinances, but not obtained.   
-Mr. Green came out to the work site but did not get out of his car. 
-After removal of the driveway concrete and before pouring of new concrete I obtained written 
clarification from Mr. Green that new concrete within the side yard setback would be in violation 
of the Garfield Township Ordinace.   
-After removal of the driveway concrete and before pouring of new concrete Mr. Waggener was 
again notified in writing that any concrete within the setback would constitute a violation of the 
Township Ordinance. 
-The Township allowed Mr. Waggener to excavate, remove the driveway concrete, fill and 
regrade the property, and pour new concrete without intervention.   
-The Township issued a violation to Mr. Waggener for the concrete within the side yard setback. 
-Now the water runoff from the new expanded concrete is concentrated and directed to the 
property border of 1669 Lake Drive   
 
The Township Zoning Administrator was fully aware of the property changes, yet chose to 
ignore direct violation of Township ordinances to appease a repeat offender. 
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Part 2:  The Stormwater Permit for an Overflowing Drain 
 
 
 
Please view the videos of water runoff from the driveway apron and Lower Drain system: 
 
a)  Voicemail from Bill Waggener inquiring about setbacks in Sept 2022 
b)  Narrated video of Lower Drain overflow *April 4, 2024  
-This video was taken after drain was 'certified' 
-Traverse City received less than 1 inch of snow overnight.  Outflow is only snowmelt 
-small piece of tin foil placed to show water flow 
c)  Video of Lower Drain overflow April 4, 2024 snowmelt 
-This video is original video of drain outflow before placement of small piece of tin foil in video 
labeled ‘b’ Lower Drain April 2024 
 
d)  Video of Lower Drain overflow August 22, 2023 *last year during light rain 
e)  Video of Lower Drain overflow August 22, 2023 *last year with small piece of tin foil to 
show water flow 
 
f)  Video of driveway Apron runoff during snow melt March 10, 2024 
g)  Video of driveway Apron runoff during light rain April 22, 2023 *1 year ago 
 
The videos indicate that no changes have been made to the driveway or drain system to mitigate 
the runoff from 1661 Lake Drive since driveway and drain construction (August 2023). 
 
Timeline of events 
 
June 5, 2023:  Concerned about the buried riser at the property border with no outflow pipe, I 
shared photos of the drain at the property border with my engineer at Gourdie Fraser, Inc.  My 
engineer contacted Township Engineer Jennifer Hodges, PE.  Ms. Hodges contacted Mr. Green 
at the Township to notify Mr. Green that a Stormwater permit is required for the drain at 1661 
Lake Drive.   
There is no action taken by the Township. 
 
June 19, 2023:  The driveway concrete appears unchanged and Mr. Waggener has connected the 
trench drain to a leeching system at the property border with no outflow pipe.  I am concerned 
that the system will overflow onto my property if there is a storm.  Mr. Green has not addressed 
the stormwater system.  I file a formal complaint with the Township for the drain, which was 
constructed without a stormwater permit, see email June 19, 2023 Boyd to Green.  Mr. 
Waggener is finally issued a violation for the Stormwater drain. 
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Notice the washout in the foreground from 
the sprinklers running on the opposite side 
of the driveway.  The riser is buried 
between the corner of the garage and the 
1669 property border.  Drainage from the 
1661 Driveway routinely overflows the 
retaining wall at this location.  The  
elevation of the 1661 property has been 
increased by over 11 inches. 
 

I have many photos of 
water at this location at 
different times 
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June 25, 2023:  An intense overnight rainstorm sends sediment into Mr. Waggener’s new 
leeching system.  (It was labeled a ‘leeching system’ because it did not contain an outflow pipe.  
The sediment caused water to back up into the trench drain and flow toward Mr. Waggener’s 
house/foundation.  The washout from this storm extended 18+ feet onto my property.  Mr. 
Waggener immediately excavates the drain and sets an overflow pipe to the lower property. Mr. 
Waggener immediately reburies the system.  Mr. Fred Morse visits the property. 
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Notice the increased elevation of the 
property at 1661 Lake Drive.   The upper 
drain (according to the stormwater 
application is still a perforated riser) was 
excavated, revised, and immediately 
reburied. My water well is in the planting 
in foreground. 
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Drainage pattern from revised upper chamber.  Notice the location of direct runoff from the 
concrete to the property border, as well drainage from the buried perforated riser. 
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Mr. Morse issued a violation for storm washout 
. 
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June 28, 2023:  The corner post for the lower drain retaining wall was set.  This post was 
surveyed by Gourdie Fraser to be on the property line.  Notice the slope of the property and 
relation to my established porch and railing.  The distance from the ground at the base of the post 
to the top of the established 1669 Lake Drive railing is 7 feet.  The digging extends onto my 
property and exposes my erosion grid (foreground).   
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Mr. Waggener constructed the lower drain after 
he was issued a Violation for not obtaining a 
Stormwater permit on June 21, 2023. 
 
The lower drain was constructed without a 
Stormwater permit. 
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The retaining wall housing the Lower 
Drain was constructed without a Land 
Use Permit or a Stormwater Permit.  
The corner post is on the property line 
verified by Gourdie Fraser Surveyor. 
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Direct runoff from concrete in 10 foot 
setback sends water to the retaining 
wall, where it escapes onto my 
property 
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Overflow/water escaping under retaining wall at this location (edge of driveway/upper drain) 
after completion 
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Construction continues on the Lakeside of 1661 Lake Drive without a Land Use permit or a 
Stormwater permit 
 
 
July 25, 2023:   Mr. Green’s first visit to the 1661 Lake Drive property where Mr. Green got out 
of his car and spoke with Mr. Waggener.   Mr. Green told Mr. Waggener to stop work at the site 
until the necessary permits were obtained.   
 
August 29, 2023:  Mr. Waggener proceeded to move 2 large dump trailers to the lower property 
and set 7 more posts for a retaining wall after Mr. Green told him to stop work.  Garfield 
Township finally issued a ticket to my neighbor at 1661 Lake Drive for continued work on the 
property without a permit. 
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Stormwater application from Mr. Waggener.  Concrete surface area is underestimated by over 
400 square feet.  The apron of the driveway measures approximately 20 feet.  The distance to the 
garage is 60 feet.  The solid concrete in front of the garage, not including parking areas on either 
side, is 1200sq ft.  On this application Mr. Waggener estimated total concrete at 1213sq ft.  The 
retaining walls are depicted as ‘existing’ rather than new construction. 
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Stormwater application as inspected by Gourdie Fraser on December 28, 2024 
 
-Recalculation of impervious surface: 
-Driveway concrete estimation is adjusted to 1610 square feet  
-Increase in impervious surface drainage to the lower drain location at the property border is 
significant, as the Roof gutters are tied into the system 
-Is the roof impervious surface left out of the calculations?  Previously the gutters flowed onto 
the greenspace of the lower property. 
-New concrete poured in the side yard for generator pad and electrical pad is not included 
-The reported dimensions of the stone bed were overestimated 
-The reported dimensions of cubic foot volume of the stone bed were underestimated 
-Stone drain #2 was not installed 
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Topography map showing topographical changes to property.  Original topography at property 
border is not depicted.  Retaining walls are depicted as ‘existing’ rather than new construction. 
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January 26, 2024:  Gourdie Fraser Stormwater Report 

 
February 28, 2024:  Gourdie Fraser Stormwater Report Amendment 
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It seems that, despite the drain not meeting Ordinance criteria, and despite the many photos and 
videos provided to the Township of concentrated overflow from the base of the lower drain, the 
drain was certified based on a discussion with Mr. Waggener where he stated the drain is 
working properly.   
 
The bottom line:  the faulty system continues to discharge water from the base of the lower 
drain, which runs directly on to my property.  Stormwater flows all the way down the hill to the 
waters of Silver Lake. 
 

 
 
 
 

Sediment push into Silver Lake from September 2023 storm. 
This washout occurred after the storm system was ‘completed’ 
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Continued washout at same location after the first Spring storm March 2024 
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Water path from corner of the Lower drain where water exits at the base of the drain. 
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Water path from the corner of the lower drain.  Erosion grid at 1669 Lake Drive is exposed in the 
foreground 
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The conclusion of this report is very simple.  The entire driveway, first leeching drain system, 
revised drain system, and all retaining walls were constructed without engineering oversight or 
proper permits.  The drain system does not function properly, even with reduced criteria 
calculations.  The water exits the drain at the base of the system, not through or over the 
retaining wall.  The exit point indicates faulty engineering.  The drain was inadequately 
inspected, and certification was based on reassurance from the applicant that the drain works, 
which is a violation of engineering ethics.  The photos and videos are definitive evidence that the 
drain system is not functioning properly.  Mr. Green’s decision to issue a permit to the property 
owner at 1661 Lake Drive is unwarranted and in violation of the Township Ordinances.  I ask 
that you, the Board, uphold the integrity of the Law in the State of Michigan and the established 
Garfield Township Ordinances.  I ask that you require reversal of Mr. Green’s decision, and 
rescind the Stormwater permit until the drain system is brought into compliance with the 
Township Ordinances, and the water trespass has been addressed. 
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List of violations that have been issued to Mr. Waggener from the State of 
Michigan,  Grand Traverse County, and Garfield Township for Work done without 
Permit: 
 
May 11, 2023  Stop work order from Fred Morse for work without permit 
May 30, 2023 Letter of Information from Garfield Township re: concrete within 10 foot setback 
June 21, 2023 Violation letter from Garfield Township re: Stormwater Ordinance #49 
June 30, 2023 Violation letter from Grand Traverse County Soil and Erosion 
August 9, 2023  Violation letter from EGLE for retaining wall built at lakeshore without permit 
August 29, 2023  Ticket from Garfield Township for grading without permit 
December 21, 2023 Grand Traverse County Electrical Inspection Fail 
 
 
 
The referenced emails are in the possession of Garfield Township.  If copies of emails, additional 
photos, and/or additional videos are desired, please feel free to contact me at: 
 
Kathy Boyd 
1669 Lake Drive 
Traverse City, MI  49685 
Klboyd7@gmail.com 
615-400-8342 
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Mike Green

From: Mark Maguire <Markm@gfa.tc>
Sent: Monday, March 18, 2024 9:36 AM
To: Mike Green
Cc: Derek Morton; Jennifer Graham
Subject: RE: Activities at 1661 Lake Drive and Water Runoff photos from 03-04-24 Storm

Mike,  
 
The site meets Reduce Criteria. This is based on the scope of the project and the limitations of the site. This is 
stated in the recommendations section of our letter.   
 
Additionally,   the review letter Storm Water Facilities 3. states the constructed improvements provided limited 
management volume – not enough to meet ordinance for the entire catchment but enough to manage the 
increased in flows from the nominal impervious expansion and adequate to meet treatment criteria for the entire 
catchment.  This was found to be reasonable based on the feasibility limitations.  
 
-Mark 
 
 

Mark W. Maguire, PE 
Project Engineer 
(231) 409-4415 

 

123 W Front Street  
Traverse City, MI 49684               
(231) 946.5874 

  Website  |  Phone  | Facebook |  LinkedIn      
Confidentiality Note: This e-mail and any attachments are confidential and may be protected by legal privilege. If you have received this 
e-mail in error, please notify us immediately by returning it to the sender and delete this copy from your system. Thank you. 

 
 
From: Mike Green <Mgreen@garfield-twp.com>  
Sent: Tuesday, March 12, 2024 11:18 AM 
To: Mark Maguire <Markm@gfa.tc> 
Cc: Derek Morton <dmorton@garfield-twp.com>; Jennifer Graham <jennifer@gfa.tc> 
Subject: RE: Activities at 1661 Lake Drive and Water Runoff photos from 03-04-24 Storm 
 
Hi Mark, 
 
I appreciate the additional comments.  I just want to make sure I’m clear that the plans that you reviewed meet or 
exceed the requirements of our Stormwater Ordinance and if so am I correct in issuing a permit?   
 
Sincerely, 
 
 
Michael Green, Zoning Administrator 
Charter Township of Garfield 
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Phone: 231-941-1620 
Fax: 231-941-1588 
 
From: Mark Maguire <Markm@gfa.tc>  
Sent: Thursday, March 7, 2024 11:58 AM 
To: Mike Green <Mgreen@garfield-twp.com>; Jennifer Graham <jennifer@gfa.tc> 
Cc: Derek Morton <dmorton@garfield-twp.com> 
Subject: RE: Activities at 1661 Lake Drive and Water Runoff photos from 03-04-24 Storm 
 
Mike,  
 
The review we provided is still consistent. Measures are provided to control flows on site that meet the 
intent of the ordinance considering the limitations of the site. Flows leaving the site should be non-
erosive and compare well to existing conditions.  These nuisance issues are beyond the details of our 
review, however are important for the applicant to resolve. See my notes as follows.  
 
-Direct runoff from the parking area that exists within the 10 foot setback . The slopes on the parking 
minimal and the paving limits appear to be similar to existing condition parking tab. Possible for 
1661 owner to respond with additional fix- such as landscaping curbing or trench drain within stone 
and connect to CB to eliminate  this area? 
-Water from the leaching chamber near my well    The upper catch basin and piping to the lower basins 
are not leaching systems.  Lower leaching area has reasonable isolation from the well and is 
downgrade.  
-Runoff from the lower drain that reaches the waters of Silver Lake and causes erosion to my 
beach  Photos show concentrated flows at corner of retaining.  I don’t see evidence of a gully or rill 
erosion forming at this time. Some sands are pictures being transported, but again, not seeing a 
huge cut or source of this. If this becomes an issue, recommendations on page 4 were provided for 
the applicant to consider to ensure flows to neighboring property are limited.   
  
 -I also attached previous photos of snow pushed up against my grape trellis and `piled near the property 
line as well.  This is a new water burden to my property, and would be prevented by requiring a 10 foot 
setback from the property line   No additional comments. 

 
Mark W. Maguire, PE 
Project Engineer 
(231) 409-4415 

 

123 W Front Street  
Traverse City, MI 49684               
(231) 946.5874 

  Website  |  Phone  | Facebook |  LinkedIn      
Confidentiality Note: This e-mail and any attachments are confidential and may be protected by legal privilege. If you have received this 
e-mail in error, please notify us immediately by returning it to the sender and delete this copy from your system. Thank you. 

 
 
From: Mike Green <Mgreen@garfield-twp.com>  
Sent: Thursday, March 7, 2024 10:36 AM 
To: Jennifer Graham <jennifer@gfa.tc> 









































Nonconformities in zoning is the source of much confusion
Mary Reilly<reillym8@msu.edu>, Michigan State University Extension - December 13,

2019

Updated from an original article written by Kurt H. Schindler, Michigan State University
Extension.

Zoning cannot be retroactive and has to grandfather existing land uses. Those are
called nonconformities which take on many characteristics and are different than

zoning violations.

Maybe one of the most confusing parts of zoning and the source of misunderstanding
are zoning nonconformities. Many have heard the complaint; person “A” is able to do

something on their land, but person “B” could not get a permit for the same thing. The
story then goes on to talk about that being unfair, or a community playing favorites.

A fundamental part of zoning in Michigan is that a zoning ordinance cannot be made
retroactive. Zoning cannot be used to go back and stop someone from doing something

they have already been doing. Those legal pre-existing land use activities are
“grandfathered” and get to continue. This concept is one of the basic private property

protection tenants in Michigan zoning law.

The proper term for this “grandfathering” is called “nonconforming uses.” If the activity,

parcel, or use was legally being done on the date of the adoption of a zoning ordinance,
or amendment to a zoning ordinance, then it must be allowed to continue. (It is

redundant to say “legal nonconforming use,” if it was not legal it cannot be

nonconforming.)

https://www.canr.msu.edu/people/mary_reilly
https://www.canr.msu.edu/outreach


Screen capture of the Carolina Beach, NC., parcel map showing nonconforming (too

small) parcels in the R-3 zoning district.

The Michigan Zoning Enabling Act (MCL 125.3101 et seq)) says:

“If the use of a dwelling, building, or structure or of the land is lawful at the time of

enactment of a zoning ordinance or an amendment to a zoning ordinance, then that use
may be continued although the use does not conform to the zoning ordinance or

amendment … The legislative body may … for the completion, resumption, restoration,

reconstruction, extension, or substitution of nonconforming uses or structures upon
terms and conditions provided in the zoning ordinance.”

--MCL 125.3208(1) and (2).

There are only two ways a nonconformity comes to an end or stops. The first is if the
local government purchases the nonconformity from the property owner. That can be

done on a willing seller-buyer basis or might be done with adverse condemnation (MCL
213.21 et seq.). The second is if the property owner chooses on their own volition to stop

the nonconformity.

http://legislature.mi.gov/doc.aspx?mcl-125-3101
http://www.legislature.mi.gov/%28S%28ztuwltbmuapowser4b2h5zmj%29%29/mileg.aspx?page=getobject&objectname=mcl-Act-149-of-1911&query=on&highlight=213.21
http://www.legislature.mi.gov/%28S%28ztuwltbmuapowser4b2h5zmj%29%29/mileg.aspx?page=getobject&objectname=mcl-Act-149-of-1911&query=on&highlight=213.21
http://www.legislature.mi.gov/%28S%28ztuwltbmuapowser4b2h5zmj%29%29/mileg.aspx?page=getobject&objectname=mcl-Act-149-of-1911&query=on&highlight=213.21


The passage of time is not enough to establish a property owner has stopped the

nonconformity. There are zoning ordinances which will have a statement such as “after
one year of disuse, the nonconformity is considered to be abandoned.” That does not

work, no matter how much time has passed. To consider a nonconformity to be stopped
one has to consider many different factors. It is a determination based on the

preponderance of the factors considered.

The zoning ordinance can prohibit or limit the amount of growth of a nonconformity. But

such limitation cannot create a situation where the inability to expand the nonconformity
would result in violation of another law. For example, if the building expansion is needed

so it meets barrier-free requirements, that expansion would have to be allowed to

happen, even if zoning does not allow expansion.

 A nonconformity can take on a number of different forms:

It might be a nonconforming parcel. That is the parcel may be too small, or not

wide enough, or deep enough, or lacks required access to a public road. But if the
parcel was legal when it was created, even though the zoning requirements have

since changed, it gets to continue to be used as though it is a conforming parcel.
It might be a nonconforming building. That is the building may be too small, or

large, or tall, or short. It may be the building sits within one or more of the required
setbacks. But if the building was legal when it was built, even though the zoning

requirements have since changed, it gets to continue to be used as though it is a

conforming building.
It might be a nonconforming land use. That is the activity taking place is a type of

land use that is not otherwise allowed in the respective zoning district. But if the
land use was legal when it was first started, even though zoning requirements have

changed, it gets to continue to be used as through the land use is conforming.

It might be other dimensional problems. That is the site is such that there are not
enough parking spaces, does not have a required buffering or vegetation belt, as

well as other measurable/countable site requirements of the zoning ordinance. But
if the dimensional problem was legal when it was first started, even though zoning

requirements have changed, it gets to continue to be used as through it is

conforming. 

If in any of the above, the parcel, building, land use, or site requirements, were not legal
when it was first started, even though zoning requirements have changed, it is not

nonconformity; it is a zoning violation and should be handled with enforcement
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measures.

Finally, any nonconformity – like any zoning permit, variance, or decision – travels with

the land. That means the owner of a nonconformity can sell it, and the new owner
continues to have all the rights and ability to continue use of the nonconformity. The

owner can also rent, lease, or otherwise allow another to continue to pursue the

nonconformity.

One person may properly be able to continue an activity on their land, while another in
the same zoning district is not able to start up the same activity. It is not a result of

being unfair or playing favorites. It is a result of protecting someone’s property rights

and their ability to continue doing what they were doing before new or change zoning
regulations were adopted.

Those in Michigan State University Extension that focus on land use provide various

training programs on planning and zoning, which are available to be presented in your

county. Contact your local land use educator for more information.

 
This article was published by Michigan State University Extension. For more information,

visit https://extension.msu.edu. To have a digest of information delivered straight to your
email inbox, visit https://extension.msu.edu/newsletters. To contact an expert in your

area, visit https://extension.msu.edu/experts, or call 888-MSUE4MI (888-678-3464).
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Mike Green

From: Mark Maguire <Markm@gfa.tc>
Sent: Thursday, April 25, 2024 5:30 PM
To: Mike Green; Jennifer Graham
Cc: Andy Smits
Subject: 1661 Lake Dr SW Rev- 042624.pdf
Attachments: 1661 Lake Dr SW Rev- 042624.pdf

Mike and Jenn, 
 
I’ve drafted the attached letter regarding the 1661 Lake Drive Storm Water appeal and objections to the review 
letter.  This includes a segment summarizing an oversite review meeting with Andy Smits to identify the need for 
further audit and ethics issues. Ultimately none needed.  
 
Please let me know if you have any comments for clarity.  I’m going to take another look at it tomorrow. 
 
Thank you. 
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Mike Green

From: Mark Maguire <Markm@gfa.tc>
Sent: Monday, March 18, 2024 9:36 AM
To: Mike Green
Cc: Derek Morton; Jennifer Graham
Subject: RE: Activities at 1661 Lake Drive and Water Runoff photos from 03-04-24 Storm

Mike,  
 
The site meets Reduce Criteria. This is based on the scope of the project and the limitations of the site. This is 
stated in the recommendations section of our letter.   
 
Additionally,   the review letter Storm Water Facilities 3. states the constructed improvements provided limited 
management volume – not enough to meet ordinance for the entire catchment but enough to manage the 
increased in flows from the nominal impervious expansion and adequate to meet treatment criteria for the entire 
catchment.  This was found to be reasonable based on the feasibility limitations.  
 
-Mark 
 
 

Mark W. Maguire, PE 

Project Engineer 
(231) 409-4415 

 

123 W Front Street  
Traverse City, MI 49684               

(231) 946.5874 

  Website  |  Phone  | Facebook |  LinkedIn      
Confidentiality Note: This e-mail and any attachments are confidential and may be protected by legal privilege. If you have received this 
e-mail in error, please notify us immediately by returning it to the sender and delete this copy from your system. Thank you. 

 
 

From: Mike Green <Mgreen@garfield-twp.com>  
Sent: Tuesday, March 12, 2024 11:18 AM 
To: Mark Maguire <Markm@gfa.tc> 
Cc: Derek Morton <dmorton@garfield-twp.com>; Jennifer Graham <jennifer@gfa.tc> 
Subject: RE: Activities at 1661 Lake Drive and Water Runoff photos from 03-04-24 Storm 
 
Hi Mark, 
 
I appreciate the additional comments.  I just want to make sure I’m clear that the plans that you reviewed meet or 
exceed the requirements of our Stormwater Ordinance and if so am I correct in issuing a permit?   
 
Sincerely, 
 
 
Michael Green, Zoning Administrator 
Charter Township of Garfield 
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Phone: 231-941-1620 
Fax: 231-941-1588 
 

From: Mark Maguire <Markm@gfa.tc>  
Sent: Thursday, March 7, 2024 11:58 AM 
To: Mike Green <Mgreen@garfield-twp.com>; Jennifer Graham <jennifer@gfa.tc> 
Cc: Derek Morton <dmorton@garfield-twp.com> 
Subject: RE: Activities at 1661 Lake Drive and Water Runoff photos from 03-04-24 Storm 
 
Mike,  
 
The review we provided is still consistent. Measures are provided to control flows on site that meet the 
intent of the ordinance considering the limitations of the site. Flows leaving the site should be non-
erosive and compare well to existing conditions.  These nuisance issues are beyond the details of our 
review, however are important for the applicant to resolve. See my notes as follows.  
 
-Direct runoff from the parking area that exists within the 10 foot setback . The slopes on the parking 
minimal and the paving limits appear to be similar to existing condition parking tab.  Possible for 
1661 owner to respond with additional fix- such as landscaping curbing or trench drain within stone 
and connect to CB to eliminate  this area? 
-Water from the leaching chamber near my well    The upper catch basin and piping to the lower basins 
are not leaching systems.  Lower leaching area has reasonable isolation from the well and is 
downgrade.  
-Runoff from the lower drain that reaches the waters of Silver Lake and causes erosion to my 
beach  Photos show concentrated flows at corner of retaining.  I don’t see evidence of a gully or rill 
erosion forming at this time. Some sands are pictures being transported, but again, not seeing a 
huge cut or source of this. If this becomes an issue, recommendations on page 4 were provided for 
the applicant to consider to ensure flows to neighboring property are limited.   
  
 -I also attached previous photos of snow pushed up against my grape trellis and `piled near the property 
line as well.  This is a new water burden to my property, and would be prevented by requiring a 10 foot 
setback from the property line   No additional comments. 

 
Mark W. Maguire, PE 

Project Engineer 
(231) 409-4415 

 

123 W Front Street  
Traverse City, MI 49684               

(231) 946.5874 

  Website  |  Phone  | Facebook |  LinkedIn      
Confidentiality Note: This e-mail and any attachments are confidential and may be protected by legal privilege. If you have received this 
e-mail in error, please notify us immediately by returning it to the sender and delete this copy from your system. Thank you. 

 
 

From: Mike Green <Mgreen@garfield-twp.com>  
Sent: Thursday, March 7, 2024 10:36 AM 
To: Jennifer Graham <jennifer@gfa.tc> 
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Cc: Derek Morton <dmorton@garfield-twp.com>; Mark Maguire <Markm@gfa.tc> 
Subject: RE: Activities at 1661 Lake Drive and Water Runoff photos from 03-04-24 Storm 
 
Hi Jennifer, 
 
Thank you for responding.  I am in the process of reviewing the Land Use Permit that Bill just turned in this 
week.  Barring any further information that comes from this discussion, my plan is to approve the permit and notify 
Kathy in case she wishes to appeal the permit issuance with the Zoning Board of Appeals.  I would like to make 
sure you are still OK with the stormwater plan before I release any permits, however. 
 
Sincerely, 
 
 
Michael Green, Zoning Administrator 
Charter Township of Garfield 
Phone: 231-941-1620 
Fax: 231-941-1588 
 

From: Jennifer Graham <jennifer@gfa.tc>  
Sent: Thursday, March 7, 2024 9:00 AM 
To: Mike Green <Mgreen@garfield-twp.com>; Mark Maguire <Markm@gfa.tc> 
Cc: Derek Morton <dmorton@garfield-twp.com> 
Subject: FW: Activities at 1661 Lake Drive and Water Runoff photos from 03-04-24 Storm 
 
So I presume from the email below, she has not been made aware that GFA finalized the SW review for the 
Wagonner Parcel?  I know I spoke to her previously and advised her we were reviewing and Mark even conducted a 
site visit and found everything to be buttoned up and met the ordinance.  Mark can you weigh in on a couple of the 
items she cited below?  I am happy to send her the letter we sent but didn’t want to circumvent the process and 
felt communication should probably come from the Township 
Related to snow storage I do believe it can no longer be placed within the setback if I recall , that is new a update? 
 
 
 
 

From: Kathy Boyd <klboyd7@gmail.com>  
Sent: Thursday, March 7, 2024 5:45 AM 
To: Mike Green <mgreen@garfield-twp.com>; Derek Morton <dmorton@garfield-twp.com> 
Cc: Jennifer Graham <jennifer@gfa.tc> 
Subject: Activities at 1661 Lake Drive and Water Runoff photos from 03-04-24 Storm 
 

Good morning Mike and Derek – 
 
I am writing again to inquire about updates and to report continued runoff/drainage from Mr. Waggener’s 
driveway and drain.   
 
It has been ten months since I first asked the Township for help in managing the activities at 1661 Lake 
Drive.  Now it seems Mr. Waggener has marked out several more points along the shared property line 
with snow stakes and pink string.  This makes me uncomfortable, as it seems Mr. Waggener is moving 
forward with projects while the driveway and drain are still under Township review. 

 You don't often get email from klboyd7@gmail.com. Learn why this is important  
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Monday night (March 4) we received our first thunderstorm of the season.  I have attached photos of the 
water runoff to my property from Mr. Waggener’s property. 
 
-Gravel and water runoff from the apron of Mr. Waggener’s driveway  
-Direct runoff from the parking area that exists within the 10 foot setback  
-Water from the leaching chamber near my well 
-Runoff from the lower drain that reaches the waters of Silver Lake and causes erosion to my beach 
-I also attached previous photos of snow pushed up against my grape trellis and piled near the property 
line as well.  This is a new water burden to my property, and would be prevented by requiring a 10 foot 
setback from the property line. 
 
We all know that the driveway and drain were constructed in direct violation of the Township Ordinances 
(Mr. Waggener was notified in writing of the setback prior to pouring concrete).  We all know that the 
drain was constructed without engineering oversight, and the runoff is directed onto my property.  We all 
know that concentrating water runoff and directing the water toward your neighbor’s property is against 
the law and ethically wrong.   
 
At this point I have spent thousands of dollars to defend myself against Mr. Waggener’s shenanigans.  My 
rights as a property owner in Garfield Township have been violated by Mr. Waggener’s actions.   
 
I am asking for a response from the Township to correct the violation.  
 
Please enforce the Garfield Township Ordinances.  Please require that the concrete within the 10 foot 
setback be removed, as it was poured with full knowledge of the setback requirements and without an 
easement.  Please require that the water runoff (both rain and snow melt) from Mr. Waggener’s property 
be managed on Mr. Waggener’s property. 
 
Sincerely, 
 
Kathy Boyd 
1669 Lake Drive  

 03-05-24WaterRunoffPhotos.zip  
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Mike Green

From: Andy Smits <asmits@gtcountymi.gov>
Sent: Thursday, April 25, 2024 6:36 PM
To: Mike Green; John Sych
Cc: Mark Maguire; Jennifer Graham
Subject: Re: [  EXTERNAL  SENDER  ]   1661 Lake Dr SW Rev- 042624.pdf

Mike 
Marks letter captures much of my comments regarding this specific evaluation matter. 
The 1990s era ordinance is well past due for an amendment.  I'm working with 3 other Townships who 
use this same, outdated model to amend theirs.  Please consider joining this movement. 
Tailored to your Township-specific needs, you may realize efficiency in getting onboard. 
I look forward to discussing with you. 
Andy 
 
Get Outlook for Android 

From: Mark Maguire <Markm@gfa.tc> 
Sent: Thursday, April 25, 2024 5:30:04 PM 
To: Mike Green <Mgreen@garfield-twp.com>; Jennifer Graham <jennifer@gfa.tc> 
Cc: Andy Smits <asmits@gtcountymi.gov> 
Subject: [ EXTERNAL SENDER ] 1661 Lake Dr SW Rev- 042624.pdf  
  
Mike and Jenn, 
  
I’ve drafted the attached letter regarding the 1661 Lake Drive Storm Water appeal and objections to the review 
letter.  This includes a segment summarizing an oversite review meeting with Andy Smits to identify the need for 
further audit and ethics issues. Ultimately none needed.  
  
Please let me know if you have any comments for clarity.  I’m going to take another look at it tomorrow. 
  
Thank you. 






