CHARTER TOWNSHIP OF GARFIELD
TOWN BOARD MEETING

Tuesday, July 26, 2016 at 6:00pm
Garfield Township Hall
3848 Veterans Drive
Traverse City, Ml 40684
Ph: (231) 941-1620
AGENDA

ORDER OF BUSINESS

Call meeting to order
Pledge of Allegiance

Roll call of Board Members

1. Public Comment

Public Comment Guidelines:

Any person shall be pemitted to address a meeting of The Township Board, which is required to be
open to the public under the provision of the Michigan Open Meetings Act, as amended. (MCLA
15.261, et.seq.} Public Comment shall be carried out in accordance with the following Board Rules
and Procedures: a.) any person wishing to address the Board s requested to state his or her name
and address. b.) No person shall be allowed to speak more than once on the same matter, excluding
time needed to answer Township Board Member's questions. Where constrained by available time
the Chairperson may limit the amount of time each person will be allowed to speak to (3) minutes.
1.) The Chairperson may at his or her own discretion, extend the amount of time any person is
allowed to speak. 2.) Whenever a Group wishes to address a Committee, the Chalrperson may
require that the Group designate a spokesperson; the Chairperson shall control the amount of time
the spokesperson shall be allowed to speak when constrained by available time.

2. Review and approval of the Agenda - Conflict of interest

3. Consent Calendar

The purpose of the Consent calendar is to expedite business by grouping non-controversial items
together to be dealt with in one Board motion without discussion. Any member of the Board, staff or
the public may ask that any item on the Consent Calendar be removed there from and placed
elsewhere on the Agenda for full discussion. Such requests will be automatically respected. If any
item is not removed from the Consent Calendar, the action noted in parentheses on the Agenda is
approved by a single Board action adopting the Consent Calendar.

a. Minutes — June 28, 2016 Regular Meeting (Recommend Approval)

b. Bills -
General Fund $ 136,542.66
(Recommend Approval)
General Fund $ 30,715.71

(Recommend Approval)



¢. MTT Update (Receive and File)

d. Memo from Julie Clark — Summary from Joint Study Session on the West Boardman
Trail (Receive and File)

e. Letter from United States Department of the Interior Bureau of Indian Affairs
Notice of Decision — Fee to Trust Acquisition: Parcel 85 (Off Reservation)
(Receive and File)

ltems Removed from the Consent Calendar

. Correspondence

a. Grand Traverse Conservation District — June report
b. Email from Sherry McNamara - Weekly Rentals on Silver Lake

Reports

Construction Report

Sheriffs Department Report
GT Metro Fire Report

County Commissioner’s Report
Treasurer's Report

Clerk's Report

. Supervisor's Report

@*pooop

. Unfinished Business

a. Public Hearing — PD 2016-45 — King’s Court Rezoning from A (Agricultural) to R-M
(Mobile Home Residential) District - Amendment 3 to Ordinance 68 Zoning Map
Amendment

New Business

Public Comment

10.Other Business

11. Adjournment

Lanle McManus, Clerk

The Garfield Township Board will provide necessary reasonable auxiliary aids and services, such as
signers for hearing impaired and audio tapes of printed materials being considered at the meeting to
individuals with disabillities upon the provision of reasonable advance notice to the Garfield Township
Board. Individuals with disabllities requiring auxiliary alds or services should contact the Garfield
Township Board by writing or calling Lanie McManus, Clerk, Ph: (231) 941-1620, or TDD #922-4412.



CHARTER TOWNSHIP OF GARFIELD
TOWN BOARD MEETING
June 28, 2016

Chuck Korn called the Town Board Meeting to order on June 28, 2016 at 6:00 p.m. at
the Garfield Township Hall, 3848 Veterans Drive, Traverse City, Michigan.

Pledge of Allegiance
Roll call of Board Members

Present: Molly Agostinelli, Denise Schmuckal, Bob Featherstone, Kit Wilson, Lanie
McManus, Jeane Blood Law, and Chuck Korn

Also Present. Brian VanDenBrand

1. Publlc Comment (6:01)

None

2. Review and Approval of the Agenda - Conflict of interest (6:01)

Agostinelli moved and Schmuckal seconded to approve the agenda as presented.

Yeas: Agostinelli, Schmuckal, McManus, Wilson, Featherstone, Blood Law, Korn
Nays: None

3. Consent Calendar (6:01)
a. Minutes
June 14, 2016 Meeting (Recommend Approval)
b. Bills

General Fund $25,597.58
(Recommend Approval)

Gourdie-Fraser

Developer's Escrow Fund $ 375.00
Utllity Receiving Fund $10,053.61
Grand Total $10,428.61

c. Acceptance of Close-Out Documents for Chelsea Park/Avon Drive water
and sewer project and turnover to Grand Traverse County for Operation
and Maintenance (Recommend Approval)

d. Acceptance of Close-Out documents for Lone Tree Parcel 122 and Parcel 123
(Recommend Approval)

3. a.
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e. 2015 FYE Audit (Recommend Approval)
Featherstone moved and Wilson seconded to adopt the consent calendar as presented.

Yeas: Featherstone, Wilson, McManus, Agostinelli, Schmuckal, Blood Law, Korn
Nays: None

4. Iltems removed from the Consent Calendar
None

5. Correspondence
None

6. Reports
a. Construction Report

No report

b. County Commissioner’s Report (6:05)
Commissioner Chris Maxbauer briefed board members on the efforts to get a
Veteran's Administration Hospital in the Grand Traverse region. Fellow
Commissioner Dr. Bob Johnson and several lawmakers are leading the effort.
Meetings continue and Maxbauer will keep the board informed.

Commissioner Alisa Kroupa said that the county hired a new human resources
director and that the TCCI will be surveying the community regarding an
east/west corridor. Kroupa also attended a dinner honoring County Parks and
Recreation and Senior Center volunteers. She also spoke about the Senior
Center renewal proposal that is on the August ballot.

d. Clerk’s Report (6:17)
McManus said that absentee ballots are being sent out and are also baing
returned in great numbers.

e. Treasurer’s Report (6:17)
Blood Law reported that the township took receipt of a new Ford F-150 truck and
the old one will be put up for bids soon.

g. Supervisor's Report (6:18)
Korn reported that Metro Fire is beginning its 2017 budget process and is thus far
proposing to keep the millage rate the same. He added that Terry Clark will
resign from the Planning Commission after many years of service. Korn has
spoken with a possible replacement Chris DeGood who comes with a long list of
attributes to serve on the Planning Commission. He asked the board to approve
his choice of Chris DeGood to replace Terry Clark on the Planning Commission
to fulfill the remainder of Clark's term.
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Blood Law moved and Wilson seconded to name Chris DeGood to the Planning
Commission to serve the remainder of Clark’s term. Wilson added that Clark will
be missed.

Yeas: Blood Law, Wilson, Schmuckal, Agostinelli, Featherstone, McManus, Komn
Nays: None

h. Sherriffs Report (6:43)
Chris Barsheff said that despite being up in volume by 37 calls, the township is
still below last year in the number of complaints. Most complaints are made up of
assaults and retail fraud. He attended two neighborhood meetings, taught high
school civics classes, courses in distracted driving and held more active shooter
training sessions. The sheriff's department will provide traffic control for the large
Cass Road bridge parts arriving tomorrow.

7. Unfinished Business

a. Public Hearing — PD 2016-45 — King’s Court Rezoning to R-M Moblle Home
Resldential-Amendment 3 to Ordinance 68 Zoning Map Amendment (6:23)
The application requests to rezone approximately 30 acres of property from the
A-Agricultural District to the R-M Mobile Home Residential District. The
southernmost area of the parent parcels, consisting of approximately 6 acres of
combined land, would remain A- Agricultural. VanDenBrand said that although a
Public Hearing can be held, any action on this item by the board would need to
be postponed since there was an issue with notifying all nearby residents.

Kom opened the Public Hearing at 6:24 p.m.

Scott Knowiton of Spring Lake, Michigan asked for buffering to the east.
VanDenBrand said that the township cannot require landscaping as a result of
rezoning and state laws surrounding mobile home applications. The applicant
could only volunteer to landscape and buffer.

Robert Schmude, representing the mobile home applicant said that setbacks are
30 and 50 feet and would be respacted.

Greg Oeszczue of Spring Lake, Michigan said he attended the May 11, 2016
public hearing but was not aware any action would be taken in late May.

Wilson moved and Schmuckal seconded to postpone action on the King's Court
rezoning request until July 26, 2016 so that proper notification procedure can be
followed and another Public Hearing can be held at that time.

Yeas: Wilson, Schmuckal, Featherstone, Agostinelli, Blood Law, McManus, Korn
Nays: None
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b. PD Report 2016-46 Consideration of Bids for Demolition at 2143
Keystone Road (6:37)
Staff clarified the bids with the excavators and Popp meets all requirements.
Questions were asked about the bidding process and why it was different from a
Gourdie-Fraser bidding process and it was determined that since the bid was for
demolition, there was no need to have Gourdie-Fraser bid the project for the
township.

Wilson moved and Blood Law seconded to accept the bid from Popp Excavating
for $24,717 to provide demolition at 2143 Keystone Road.

Yeas: Wilson, Blood Law, McManus, Featherstone, Agostinelli, Schmuckal, Korn
Nays: None

c. Consideration of Resolution 2016-21-T, a resolution to adopt the Annual
Exemption Option as set forth in 2011 Public Act 152, the Publicly Funded
Health Insurance Contribution Act (6:49)

Schmuckal moved and Blood Law seconded to adopt Resolution 2016-21-T, a
resolution to adopt the Annual Exemption Option as sel forth in 2011 Public Act
162, the Publicly Funded Health Insurance Contribution Act.

Yeas: Schmuckal, Blood Law, Featherstone, Agosintelli, Wilson, McManus, Korn
Nays: None

8. New Business
a. Consideration of approval of Private Road Name submitted by
applicant Dan Walters (6:50)
Karen and Dan Walters have submitted an application to name a private
easement running west off of N, East Silver Lake Road. They propose
“Sandtown Trail” as the name for the easement.

Featherstone moved and Agostinelli seconded to accept the private road
name of Sandiown Trail as submitted by Dan and Karen Walters.

Yeas: Featherstone, Agostinelli, McManus, Wilson, Blood Law, Schmuckal, Korn
Nays: None

b. Consideration of bids received for copy machine purchase (6:52)
Board members discussed the copy machine bids.

Wilson moved and Featherstone seconded to purchase a Bizhub C368
Color MFP copy machine from Northern Office Equipment at a cost of
$11,411.20.
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10.

11.

Yeas: Wilson, Featherstone, Blood Law, Agostinelli, Schmuckal, McManus, Korn
Nays: None

Public Comment: (6:58)
Steve Duell of Silver Lake Road asked if Dan and Karen Walters had soil erosion
permits. They were not visible from the main road. Korn will make inquiries.

Other Business (7:00)

VanDenBrand said that the presentation on the Boardman Lake Trail will be held
on July 6" at 8 a.m. at the NMC Cass Road campus.

Agostinelli asked that any open positions on boards and commissions be
advertised.

Adjournment (7:04)

Korn adjourned the meeting at 7:04pm.

Chuck Korn, Supervisor Lanie McManus, Clerk
Charter Township of Garfield Charter Township of Garfield
3848 Veterans Drive 3848 Veterans Drive
Traverse City, Ml 40686 Traverse City, Ml 49686
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iraverse -rea - ecreation
and 'ramporlation Tralls Ine, 3. d.

Electronic Copy Only, No Hardcopy to Folfow

July 11,2016

To:

Garfield Township Board of Trustees

City of Traverse City Commissioners

Garfield Township Planning Commissioners

City of Traverse City Planning Commissioners

Garfield Township Parks and Recreation Commissioners
City of Traverse City Parks and Recreation Commissioners
County staff

A}

PO Box 252
Traveree City, Mt 40836

RE: July 6, 2016 Joint Study Session on the West Boardman Lake Trail

Thanks to everyone who attended last week's joint study session for the
Connscting completion of the Boardman Lake Trail. It was a productive meeting,
Communitles giving us good insight as we start putting together possible scenarios to
get the trail on the ground and maintained for years of recreation and
transportation in the community. As was noted in many of your
comments, this is an important community project; your input and
leadership is important to ensure its success.

Jhris DeGood,
Susen Vigland, i Prasident  Attached are the notes from the meeting, The recorder's answers for
Mike Tarnow, Szcreian each group were directly transcribed. It was encouraging to see the
Chris Callagher, Treesurar interest and open communication between groups. The ideas generated
Btian Fleher, Pas President will help us develop scenarios for funding of construction and overall
La maintenance that will accompany the design presentations in August.
ura Galbraith
Ross Hammersley If you weren't able to attend but would like to learn more or take a tour,
Scott Howard please let us know. We will be happy to coordinate any additional on-
Vidayne Olsen site visits or plan reviews.
o Feu In the meantime, we will be updating or website to include the notes
Halley Petorson from the meetmg
Rici Simonton
Howard Yemaguchi Thank you all for your time and investment in the effort to complete the
loop around the lake!
Best wishes,
Lo
Julie Clark

Executive Director



West Boardman Lake Trail Project

Study Session Meeting Notes, July 6 2016
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Clty Authority ’ County
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transportation, public comment limited to 3 park | priorities. Meets other partners io
Commenis existing trall support. There is | properties - no all of the developa trails.” We
network. It fits no CIP regarding | involvement organization's Rave ng CIP I:or
well with MDOT, | this Issue. Both outside of those | community goals. trails gt all. There
Clty, and plans could be 3 properties.” Connecting is no ali n-m ent
Townshlp other used as suppont communities." with th egB oard of
goals." for grant c .
applications.” i Lt
strategic plan.”
Clty of TC/Garfleld Grand
Traverse Tg\:rr:ll::ll Rec ia HLI“"" Traverse
City P Authority ) County
2. How Important of a .
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. . "Extremely "Not at all
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'Lll":;hv::’:hti,: our "It Is not a priority
residents as tBo th:’ E?unty
08
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Comments no comments | 2R W PTO & no comments | of our origin the County Parks
Trustees are story." priorities but it is
roads and trails on the list. We are
howaver this ! focusing on saving
specific trail our p“arks right
doesn't place up now.
&t the top of the
priority."
West Boardman Lake Trall Project, July 6 2018 Study Sesslon Facilitated by Parallel Solutions LLC Page 1 0f2




3. What is your
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Authority. Key planning staff current public input. staff. County
9
develoPment - advocate and currently at the properties,” Fundraising Brownfield is a
catalyst.” townshlp." support." pariner as well."
"There is no :E:ﬂnm;;g;"d
township staff for .
B. What | trall maintenance :::d:r.cs;:i’i’:; rling
. What Is your " and will not be in
artner with volunteers to
preferred role and level | area govemment | e future. The support
£ I t In trail agencies and township has no comments | o nance "None."
of Involvement In tra e sOome potenﬂal for B
Rec Authority. : Establish clear
maintenance? a role in .
maintenance understanding of
funding definition of roles
contribution." between "
parthera/owners.
*There is no
N R township
pcr’:’j’e“c‘;:“:ee i | personnel for _ "Lack of: financial
C. What are significant | rg5ourcos, being mﬂ'mf_';"t:: ::d "T0 be ",“;f'm' support ft'“ o
1 ; ' ere will n scope of Rec organization " "
~oadblocks to your wr'::::::; ;ci.\tr:mon In the future. Authority would capacity, partner Meney.
ivolvement? ga el Limits also have to change.” | involvement,
e = include getting ownership.”
lurisdictione. Board of Trustee
gpproval."
*The RA has
been a good
example of multi-
" . jurisdictional "Work effectively
aﬁ:::;;::’:" cooperation with our partners. | "Tourist tax.
D. What are your "Faclitator to find otential solution | 2ound Working in long- | Recreational
sugaested solutions to common ground. poien recreational term maintenance | millage - a
a9 Involve Tyson to trall resources. Trails | costs into trall tential solution
potential barriers or maintenance s -
and other county wide a8 lend themselves | plans at the ies in a county-
challenges? businesses.” well as trail to a cooperative | outset, including | wide parks
construction.” approach, and clear definition of | authorlty."
’ formalizing such | roles."
an approach
could potentially
be helpful."
"Investigate "RA cooperates | "Continue to
partnership with the parent support solutions
Including with jurisdictions and | that serve the
E. How do you want to RA, TART, "Participation by | is always opento | community.
work with other MDOT, Road staff and officials | considering the | Consistency and | "Continue being at
Commigsion. at different best ways to follow-through on | the table.”
parthers? Thereis a meetings." setve the commitments.
regional benefit - residents of TC Bring in private
look at partners and Garfleld sector to help filf
that way." Township." gaps.”
West Boardman Lake Trall Project , July 6 2018 Study Session Facllitated by Paralisl Soiutions LLC Page 2 of 2




UNITED STATES

DEPARTMENT OF THE INTERIOR
BUREAU OF INDIAN AFFAIRS
Midwest Regional Office
5600 West American Boulevard, Suite 500
Bloomington, MN 55437

IN REPLY REFER TO:

Real Estate Services JUL i & 2016

Parcel 85
CERTIFIED MAIL — RETURN RECEIPT REQUESTED — 9171 9690 093S 0001 8395 90
NOTICE OF DECISION

Honorable Thurlow McClellan, Chairman

Grand Traverse Band of Ottawa and Chippewa Indians
2605 N.W. Bayshore Drive

Suttons Bay, MI 49682

Re: Fee to Trust Acquisition: Parcel 85 Parcel (Off Reservation)
Dear Chairman McClellan:

On May 16, 2014, the Grand Traverse Band of Ottawa and Chippewa Indians submitted an
application’ to have real property transferred into trust status pursuant to 25 U.S.C. §465. The
property, known as Parcel 85, is located outside of the exterior reservation boundaries in
Garfield Township, Grand Traverse County, Michigan, and contains 72.51 acres, more or less,
legally described as follows:

The Northeast Quarter of the Southwest Quarter, and that part of the Southeast
Quarter of the Northwest Quarter, lying South of Herkner Road, Section 18, Township
27 North, Range 11 West, Garfield Township, County of Grand Traverse, Michigan
Meridian, Michigan, containing 72.51 acres, more or less.

Regulatory Authority

The applicable regulations are set forth in Title 25 Code of Federal Regulations (CFR) Title
25, entitled “*INDIANS”, § 151, as amended. The regulations specify that it is the Secretary's
policy to accept lands "in trust” for the benefit of Tribes when such acquisition is authorized
by an Act of Congress; and, (1) when such lands are within the exterior boundaries of the
Tribe's reservation, or adjacent thereto, or within a Tribal consolidation area; or (2) when the
Tribe already owns an interest in the land; or (3) when the Secretary determines that the land
is necessary to facilitate Tribal self-determination, economic development, or Indian housing.

! Request to Secretary of the Interior for Trust Status dated May 16, 2014 (on file with the Bureau of Indian Affairs)
1
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This acquisition facilitates self-determination. Therefore, it is within the land acquisition
policy as set forth by the Secretary of the Interior.

Pursuant to 25 CFR § 151.11, The Secretary shall consider the following requirements in
evaluating tribal requests for the acquisition of lands in trust status, when the land is located
outside of and noncontiguous to the tribe's reservation, and the acquisition is not mandated:

(a) The criteria listed in §151.10 (a) through (c) and (¢) through (h);

25 CFR § 151.10; (a) Statutory Authority; (b) need of the Tribe for additional land; (c) the
purpose for which the land will be used; (¢) impact on the State and its political subdivisions
resulting from removal of the land from the tax rolis; (f) jurisdictional problems and potential
conflict of land use which may arise; (g) whether the BIA is equipped to discharge the
additional responsibilities resulting from the acquisition of the land in trust status; and (h) the
extent to which the applicant has provided information that allows the Secretary to comply
with 516 DM 6, appendix 4, National Environmental Policy Act Revised Implementing
Procedures, and 602 DM 2, Land Acquisitions: Hazardous Substances Determinations.

(b) The location of the land relative to state boundaries and its distance from the boundaries of
the tribe's reservation shall be considered as follows: as the distance between the tribe's
reservation and the land to be acquired increases, the Secretary shall give greater scrutiny to
the tribe's justification of anticipated benefits from the acquisition. The Secretary shall give
greater weight to the concerns raised pursuant to paragraph (d) of this section.

(¢) Where land is being acquired for business purposes, the tribe shall provide a plan which
specifies the anticipated economic benefits associated with the proposed use.

(d) Contact with state and local governments pursuant to §151.10 (e) and (f) shall be
completed as follows: Upon receipt of a tribe's written request to have lands taken in trust, the
Secretary shall notify the state and local governments having regulatory jurisdiction over the
land to be acquired. The notice shall inform the state and local government that each will be
given 30 days in which to provide written comment as to the acquisition's potential impacts on
regulatory jurisdiction, real property taxes and special assessments.

Accordingly, the following analysis of the application is provided:
25 CFR § 151.11(a) - Criteria listed in § 151.10 (a) through (c) and (e) through (h).

1. 25 CFR § 151.10 (a) - Statutory Authority for proposed acquisition of the
property.

The Grand Traverse Band of Ottawa and Chippewa Indians is a Federally Recognized Indian
Tribe, with a government organized under the provisions of the Indian Reorganization Act, 25
U.S.C. 461, et. seq. The statutory authority used by the Tribe to acquire land into trust status is
Sections 5 and 7 of the Indian Reorganization Act (IRA) of 1934, 25 U.S.C. § 465 and § 467.

A Tribe must be recognized at the time the Secretary of the Interior decides to take land in



trust pursuant to the IRA.2 Because the Grand Traverse Band of Ottawa and Chippewa Indians
is currently listed as a federally recognized Tribe eligible to receive services from the
Bureau of Indian Affairs,® the "recognized Indian Tribe" requirement of the IRA is satisfied.*

On February 24, 2009, the United States Supreme Court issued its decision in Carcieri vs.
Salazar. The decision held that Congress granted limited authority to the Secretary of
Department of the Interior under the Indian Reorganization Act (IRA) to acquire land into trust
for Indian Tribes." To acquire land into trust under Section 5 of the IRA, a tribe must have been
"under Federal jurisdiction” at the time the IRA was passed in June 1934.

The Interior Board of Indian Appeals recently held that one bright-line test for determining
whether a Tribe was under Federal jurisdiction in 1934 turns on whether an IRA election
was held for a tribe.’ Additionally, on March 12, 2014, the Office of the Solicitor issued an
opinion on the meaning of "under Federal jurisdiction" for purposes of the IRA, which states
that "calling of Section 18 election for an Indian Tribe between 1934 and 1936 should
unambiguously and conclusively establish that the United States understood that the
particular tribe was under Federal jurisdiction in 1934, According to that opinion, IRA
elections were held between 1934 and 1936 are "such an example of unambiguous federal
actions that obviate the need to examine the Tribe's history priorto 1934."

With the assistance of the Office of the Field Solicitor, we have examined the historical and legal
record as a whole and determined that the Secretary of Interior is authorized to take land into
trust for the Grand Traverse Band of Ottawa and Chippewa Indians pursuant to Section 5 of the
TRA. This determination is consistent with the Supreme Court's decision in Carcieri vs. Salazar.
The Tribe unquestionably was under federal jurisdiction prior to 1934. In 1836 and 1855 the
tribe entered into treaties with the United States, which rights and benefits have continuing force
and effect today. In United States vs. Michigan, the District Court found that "ancestors and
members of the plaintiff tribes have continuously exercised Indian fishing rights since the 1836
Treaty without abandonment."

Further, in 1905, Congress authorized the Tribe to sue the United States to account for these
treaty obligations: In 1910, the Department distributed per capita payments to tribal members to
settle a Court of Claims judgment. Correspondence also exists between the Department and the
Tribe in the 1930’s. Nothing in the record indicates that Congress terminated its relationship with
the Tribe. The Tribe has also continuously existed prior to and subsequent to 1934, as confirmed
by the Department's 1972 federal recognition decision and federal litigation.

Lastly, a recent issue was resolved by the Interior Board of Indian Appeals on September 25,

2 Memo from the Office of the Solicitor to the Secretary of the Interior, re: The Meaning of “Under Federal
Jurisdiction” for Purposes of the Indian Reorganization Act, dated March 12, 2014 (on file with the BIA).

3 List of Federally Recognized Tribes — 81 Federal Register 26828 (May 4, 2016)

4 Memo from the Office of the Solicitor to the Secretary of the Interior, Re: The Meaning of “Under Federal
Jurisdiction” for Purposes of the Indian Reorganization Act, dated March 12, 2014 (on file with the BIA),

3 Shawano County, Wisconsin v. Acting Midwest Regional Director, BIA, 53 IBIA 62, 71-72 (2011).

5 Memo from the Office of the Solicitor to the Secretary of the Interior, Re: The Meaning of “Under Federal
Jurisdiction” for Purposes of the Indian Reorganization Act, dated March 12, 2014 (on file with the BIA).
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2015, when a favorable decision was rendered in the appeal of the “Parcel 82" fee to trust
application by the Grand Traverse Band of Ottawa and Chippewa Indians.” In that matter, the
Board agreed with the Regional Director that the historical record supports the finding that the
Tribe was under federal jurisdiction in 1934. As the Board noted, this conclusion is consistent
with the two-step inquiry outlined in the M-Opinion issued by the Solicitor, entitled “The
Meaning of “Under Federal Jurisdiction® for Purposes of the Indian Reorganization Act.”

2. 25CFR §151.10 (b) - The need of the Tribe for additional land.

Implementation of the Dawes General Allotment Act of 1887 resulted in alienation of 90 million
acres of land originally reserved to tribes by Treaties and Executive Orders. Loss of these lands
was catastrophic, and is generally regarded by historians and others as being responsible for a
sharp decline in the economic, cultural, social and physical health of tribal members. In 1934
Congress passed the Indian Reorganization Act; one of the goals of the IRA was the restoration
to tribal ownership of allotted land.

The BIA currently holds 1,426.65 acres in trust for the Grand Traverse Band of Ottawa and
Chippewa Indians. The Band has approximately 4,120 enrolled members, which amounts to
approximately 2.89 acres of trust land per tribal member. The subject property will support and
provide Indian Housing by offering its members an essential addition to the Tribal land base.
Two housing need assessments conducted in 2006 and 2014 determined housing as a priority
for tribal members.? Although the Tribe has no immediate foreseeable future plans to develop
housing on this property, it is already subject to a future plan for a unit development by the
prior owner for a multi-housing development being within the applicable Garfield Township
Zoning Ordinances.’

3, 25 CFR § 151.10 (c) - Purpose for which the land will be used."’

The Bureau of Indian Affairs’ fee-to-trust land acquisition regulations require the BIA to
consider the purposes for which the land will be used. In examining the purpose or use, the BIA
“must first determine the current use of the property, then ascertain the Tribe’s plans for the
property,” which not only “facilitates a clear understanding for BIA of how the property will be
used for purposes of determining whether to grant the fee-to-trust applications, but also assists
local jurisdictions in their planning for any ongoing services that may be needed and in
commenting on a proposed fee-to-trust land acquisition.” Considering the purposes for which the
land will be used “also informs and facilitates BIA’s consideration of whether there may be
jurisdictional or land use conflicts” and “determines the level of environmental review required
under the National Environmental Policy Act.”

! Grand Traverse County Board of Commissioners v. Acting Midwest Regional Director, Bureau of Indian Affairs,
Docket No. IBIA 13-130.

® Tribe’s application dated April 30, 2014, Pages 5-7, Part D. “Factors Mentioned in 25 C.F.R. § 151.10 and §
151.11(on file with the BIA).

? Tribe’s application dated April 30, 2014, Part A. “Background Information™ Page 2 {on file with the BIA).

1925 CFR 151.11 (c) states that “where land is being acquired for business purposes, the tribe shall provide a plan
which specifies the anticipated economic benefits associated with the proposed use.”A business plan is not required
for this acquisition.
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The subject property has potential for future housing purposes. In its application, the Band states
that contemplated use for Parcel 85 is permitted by Garfield Township’s zoning ordinance that
currently governs this allowable use upon Parcel 85. Moreover, housing has been identified as a
priority through a “Tribal Member Housing Needs Assessment” performed in August 2006 and
2014 that identifies percentages of tribal members wishing to relocate back to Grand Traverse
County."! Within the realm of tribal self-determination, the future additional tribal housing plans
to implement this purpose is the essence of this acquisition and consistent with the 2013 Grand
Traverse County’s Master Plan.2

4, 25 CFR § 151.10 (d) — Land acquired for an Individual.
This land is not being acquired for an individual; therefore this factor is not applicable.
5. 25 CFR § 151.10 (e) - Impact on State and Local Governments' tax rolls.

A Notice of Application (NOA) provides State and local governments the opportunity fo
submit comments regarding the proposed trust acquisition in the areas of regulatory
jurisdiction, real property taxes, and special assessments. On July 15, 2015, the NOA was sent
to the State of Michigan, Grand Traverse County and Charter Township of Garfield via certified
mail. No comments or any response to the NOA have been received.

The Grand Traverse Band has contributed approximately $6.2 million dollars in grants to Grand
Traverse County, Garfield Townshi?, the school district and local government fire/emergency
services in the vicinity of Parcel 85." These grants have met such diverse needs as direct funding
for the Grand Traverse County budget, funding for programs serving needs of county residents,
purchasing fire and rescue vehicles, funding additional police officers, and substantial support
for the local school districts.

'The Band’s application presents monetary distributions over the course of the last 16 years,
exceeding $15 million, including more than $8.77 million TPP'* funding for Grand Traverse
County Road projects. These distributions support public services, and the amount easily
overshadows the county’s share of the property tax. Evidence to support this distribution has
been provided in itemized spreadsheets showing direct funding distributions made to the County,
Township, County Road Commission, police & fire protection, emergency services, Traverse
City Area Public Schools (TCAPS) and Traverse Bay Area Intermediate School District
(TBAISD)"

According to the Grand Traverse County 2014 Annuel Financial Statement, the county tax
revenue was $25,840,580.00 with a property tax levy of $7,914.27 for Parcel 85. A total of
$14,302.14 was levied on this parcel for the 2015 property taxes.'

' Tribe’s application dated April 30, 2014, Pages 7-8 (on file with the BIA).

12 Master Plan for Grand Traverse County (2013) website: http://www.masterplan grandtraverse.org

13 Per Consent Judgment dated August 20, 1993, and Michigan Gaming Control Board’s Receipts & Distribution of
Indian Casino Revenus by Local Sharing Boards website: http://www.michigan.gov/mgeb

1 BIA’s former Indian Reservation Roads (IRR) program, now called Tribal Transportation Program (TTP).

'° Tribe’s itemized 2% distribution spreadsheets, application pages 21-26 (on file with the BIA).

18 Tax history from Grand Traverse County website and Grand Traverse County Annual Audit (2014).
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Pursuant to 1993 Michigan Consent Judgement,” the Tribe pays semi-annual 2% distribution of
Class III gaming funds from both Leelanau Sands Casino & Lodge and the Turtle Creck Casino
to local units of governments, pubhc schools, and emergency services for a total of
$1,572,183.99 for fiscal year 2014.'® This amount far exceeds payments made for subject
undeveloped property as explained by Grand Traverse County letter in response to NOA dated
August 13, 2015.

This property is subject to a planned unit development by the prior owner for a multl-housmg
development being subject to the applicable Garfield Township Zoning Ordinances.'® The
County does acknowledge the housing development by the Tribe and is also consistent with
master zoning plans of both County and Township.?’

Based on our review of this information, the potential loss of tax revenue (0.055%) resulting
from the trust acquisition of the parcel appears to be minimal; we have determined the benefits of
the proposed acquisition outweigh any impact on the state and local political subdivisions.

6. 25 CFR § 151.10 (f) - Jurisdictional problems and potential conflicts of land use
which may arise.

Pursuant to the Michigan Planning Enabling Act, Act 33 of 2008, as amended, authorizes the
municipalities of the Grand Traverse County to prepare and adopt comprehensive plans
addressing future land use and infrastructure. A 2013 Master Plan for Grand Traverse County
combines all the Townships within and the unique rural, agricultural, %rowth and investment
areas such as “Parcel 85” which currently is zoned as agricultural (A).”" Zoning of the adjacent
properties are also agricultural with the exception of the eastern properties being identified as
one-family residence (R-2).

The Band’s application includes an Application for Special Use Permit and Planned Unit
Development (PUD) that had been submitted to the Garfield Township Planning Commission in
2002 (and revised in 2003) for a “mixed-use P.U.D.” project. During this process the residential
density for this project was reduced from 225 to 191 units, nonetheless housing development is
compatible with environmental and local land use regulations set forth in the “Windy Hill Estates
Planned Unit Development” dated September 5, 2003.%2

A Law Enforcement Agreement between the State of Michigan and the Grand Traverse Band of
Ottawa and Chippewa Indians was executed by the two in August 2015. This agreement contains
language to protect the public utilizing cooperative efforts of all parties for crimes committed
within Grand Traverse Band of Ottawa and Chippewa Indian Country.

17U.8. District Court for Western District of Michigan, Civil No. 1:90 CV 611, dated August 20, 1993.

18 Michigan Gaming Control Board’s Receipts & Distribution of Indian Casino Revenue by Local Sharing Boards

website: http://www.michigen.gov/mgeb

1 »» Tribe’s application dated April 30, 2014, Part A. “Background Information” Page 2 (on file with the BIA).
 Grand Traverse Band response to comments from Grand Traverse County, Item 5, Page 3, dated November 24,

2015.

2! Master Plan for Grand Traverse County (2013) website: http://www.masterplan grandtraverse.org
2 Tribe’s application dated April 30, 2014, Page 12 (on file with the BIA).
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The application by the Tribe has identified and provided spreadsheets for 2% distribution from

both the Leelanau Sands Casino & Lodge and the Turtle Creek Casino that shows the itemized

purchase list by law enforcement, emergency services, public schools, and county governments
which amounts to $1,572,184 in 2014 and $1,608,356 in 2015.2

The Grand Traverse Band has no immediate foreseeable future plans to develop housing on
Parcel 85, nonetheless the enclosed “Windy Hill Estates Planned Unit Development” documents
indicate that any such future development will be compatible both with environmental and local
land use regulations. This property was acquired by the Tribe specifically because it had already
been deemed suitable for housing development by Garfield Township planning officials. Thus,
the Tribe anticipates entering into agreements with the County and local governments for
provisions of some services when housing is developed on Parcel 85 for which reimbursement to
the prevailing 2§ovemment will be made (including construction code enforcement and possible
water/sewer).

The Tribe’s application provides itemized spreadsheets identifying the four counties of Antrim,
Benzie, Charlevoix, and Leelanua with whom the Tribe has “government to government”
agreements and to which paid out a total of $1,288,625.00 in contributions benefitting those
counties’ sheriffs’ departments. Also, law enforcement is assured with respect to Parcel 85 due to
the recent Law Enforcement ement between the State of Michigan and Traverse Band of
Ottawa and Chippewa Indians. *°

It is believed that no jurisdictional problems are likely from the transfer of the subject property
into trust.

7. 25 CFR § 151.10 (g) - Whether the BIA is equipped to discharge additional
responsibilities.

Acceptance of the subject parcel into Federal trust status will not impose any significant
additional responsibilities or burdens on the BIA beyond those already inherent in the Federal
trusteeship over the existing Reservation.

The Superintendent, Michigan Agency, Bureau of Indian Affairs, has reviewed the Parcel 85
trust application and determined that the Agency would be able to d1scharge any additional
responsibilities associated with the acceptance of the parcel into trust status.?” As a self-
governance Tribe, the Grand Traverse Band is responsible for services that otherwise would
be provided by the Bureau; however, the Agency is available to assist the Band and provide
any additional services if the application is approved.

B Michigen Gaming Control Board’s Receipts & Distribution of Indian Casino Revenue by Local Sharing Boards
website: hitp://www.michigan.gov/mgcb
24 Tribe’s response to comments from Grand Traverse County, dated November 24, 2015(on file with the BIA).

2 Grand Traverse Band response to comments from Grand Traverse County, dated November 24, 2015,
% Law Enforcement Agreement between the State of Michigan and Grand Traverse Band, dated September 17,
2015.
% Confirmation of ability to discharge responsibilities received from the Superintendent, Michigan Agency, by
Memorandum dated April 18, 2016 (on file with the BIA).
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8. 25 CFR § 151.10 (h) ~ Compliance with 516 DM 6, appendix 4, National
Environmental Policy Act and 602 DM 2, Hazardous Substances Determinations.

In accordance with Interior Department Policy (602 DM 2), we are charged with the
responsibility of conducting a site assessment for the purposes of determining the potential
of, and extent of liability for, hazardous substances or other environmental remediation or

injury.
National Environmental Policy Act Compliance

An additional requirement, which has to be met when considering land acquisition proposals,
is the impact upon the human environment pursuant to the criteria of the National
Environmental Policy Act of 1969 (NEPA).

The actions listed therein have been determined not to individually or cumulatively affect
the quality of the human environment, and therefore, do not require the preparation of either an
Environmental Assessment (EA) or an Environmental Impact Statement (EIS).

A categorical exclusion requires a qualifying action; in this case, 516 DM 6, Appendix 4, Part
4.4. Land Conveyance and Other Transfers of interests in land where no immediate change in
land use are planned. This acquisition is for 72.51 acres with no change in land use anticipated,
therefore, qualifies as a categorical exclusion.?®

National Historic Preservation Act (NHPA) Compliance

Since there is a limited scope of activities there is no potential to disturb historic properties,
therefore no further compliance with NHPA is necessary.

Endangered Species Act (ESA) Compliance

No further action is required for compliance with the Endangered Species Act. No endangered
or threatened species will be affected according to the NEPA Coordinator Review routing
sheet approved April 13, 2016.

Hazardous Substances Determination

In compliance with Department of the Interior Guidance, Part 602 of Interior Department
Manual Chapter 2 (602 DM 2), we are required to complete an Environmental Site

Assessment (ESA) to determine if there are any environmental and contamination related
concerns and/or liabilities affecting the land being considered for trust acquisition. These

% The BIA guidelines for NEPA compliance are set forth in the BIA NEPA Guidance, 59Indian Affairs Manual
(IAM) 3-H. Within 59 IAM 3.H, reference is made to actions qualifying as “Categorical Exclusions” (CX) which
are listed in Part 516 of Interior Department Mamal Chapter 10. The actions listed therein have been determined not
to individually or cumulatively affect the quality of the human environment, and therefore, do not require the
preparation of either an Environmental Assessment (EA) or an Environmental Impact Statement (EIS). A CX
requires a qualifying action, in this case, 516 DM 10.5 I. Land Conveyance and Other Transfers: Approvals of
grants of conveyances and other transfers of interests in land where no change in land use is planned.



procedures comply with the standards of the American Society of Testing and Materials
(ASTM) Practice E1527-05, which were adopted by the Department of the Interior. The
record includes an updated "Phase I Environmental Site Assessment" completed on April 11-
12, 2016, and approved on April 13, 2016. No recognized environmental conditions were
identified.

25 CFR § 151.11 (b) - The location of the land relative to the State boundaries, and its
distance from the boundaries of the Tribe's reservation. %

Parcel 85 is located in the upper peninsula of the State of Michigan and approximately 205 miles
from its southern border.>® This parcel is located approximately 19.3 miles from the Band’s
home base, “Peshawbestown”, and 12.8 miles from the nearest trust parcel being the Turtle
Creek Casino.*

25 CFR § 151.11 (c) - Where land is being acquired for business purposes, the tribe
shall provide a plan which specifies the anticipated economic
benefits associated with the proposed use.

This land is not being acquired for business purposes; therefore this factor is not applicable.

25 CFR § 151.11 (d) - Contact with state and local governments pursuant to §151.10 (e)
and (f)

See 25 CFR § 151.10(e) and (f) discussion above.
Conclusion

Based on the foregoing, we issue notice of our intent to accept Parcel 85 into trust status.
Title will vest in the United States of America in trust for the Grand Traverse Band of
Ottawa and Chippewa Indians, in accordance with Section 5 and 7 of the Indian
Reorganization Act of 1934 (IRA), 25 U.S.C. § 465 and § 467, provided the Tribe delivers
marketable title to the property in a manner as required in 25 CFR Part 151, Land
Acquisition Regulations, In accordance with 25 CFR Part 151.13, we have requested an
examination of the title evidence by the Office of the Field Solicitor, Bloomington,
Minnesota, to determine whether title to the parcel is marketable, The parcel will not be
accepted in trust until all identified title exceptions have been met.

# 25 CFR 151.11(b) states that “the location of the land relative to state boundaries, and its distance from the
boundaries of the tribe’s reservation, shall be considered as follows: as the distance between the Tribe’s reservation
and the land to be acquired increases, the Secretary shall give greater scrutiny to the tribe’s justification of
anticipated benefits from the acquisition. The Secretary shall give greater weight to the concerns raised pursuant to
;)aragraph (d) of this section.

? Distance verified by Kenneth Roy,BLM-Indian Land Surveyor on May 11, 2016, via Google Earth Imagery map.
31 Parcel 85 distance maps provided by the Grand Traverse Band of Ottawa and Chippewa Indians.
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Notice of Appeal

This decision may be appealed to the Interior Board of Indian Appeals, 801 North Quincy Street,
Suite 300, Arlington, Virginia 22203, in accordance with the regulations in 43 C.F.R. §§ 4.310—
4.340 (copy enclosed). Your notice of appeal must be filed in this office within 30 days of the
date you receive this decision. The date of filing your notice of appeals is the date it is
postmarked or the date it is personally delivered to this office. Your notice of appeal must
include the name, address, and telephone number. It should clearly identify the decision being
appealed to the (1) the Assistant Secretary — Indian Affairs, 1849 C Street, N.W., Washington,
D.C. 20240; (2) each interested party known to you, and (3) this office. Your notice of appeal
sent to the Board of Indian Appeals must certify that you have sent copies to these parties. If you
file a notice of appeal, the Board of Indian Appeals will notify you of further appeal procedures.

If no appeal is timely filed, this decision will become final for the Department of the Interior at

the expiration of the appeal period. No extension of time may be granted for filing a notice of
appeal.

If you have any questions regarding this matter, please contact Diane Baker, Realty Officer
at (612) 725-4586 or Martin Lorenzo, Realty Specialist, at (612) 725-4532.

Sincerely,

Acting %/
Regional Director

Enclosures
Certified Copy to all interested parties listed below (via U.S. Certified Mail):

Jason D. Obetle Certified Mail No. 9171 9690 0935 0001 8396 06
Superintendent, Michigan Agency

Bureau of Indian Affairs

2845 Ashmun Street

Sault Ste. Marie, MI 49783

Honorable Rick Snyder Certified Mail No. 9171 9690 0935 0001 8396 13
Governor of Michigan

Office of the Governor

P.0. Box 30013

Lansing, MI 48902
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Certified Mail No. 9171 9690 0935 0001 8396 20
Grand Traverse County Board of Commissioners
400 Boardman Avenue
County Government Center
Traverse City, MI 49584-2542

Charter Township of Garfield Certified Mail No. 9171 9690 0935 0001 8396 37

3848 Veterans Drive
Traverse City, MI 49684

William Rastetter Certified Mail No. 9171 9690 0935 0001 8396 44
Tribal Attorney

Grand Traverse Band of Ottawa and Chippewa Indians

420 East Front Street

Traverse City, M1 49686
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AUTHENTICATED
US. OOVERNMENT
INPORMATION
GPO,

Office of the Secretary, Interior

Subpart D—Rules Applicable in In-
dian Affairs Hearings and Ap-

peails

AUTHORITY: § U.8.0. 801; 25 U.8.0. 2, 8, 372~
:g,. 410; Pub, L. 98-264, 100 Biat. 61, as amend-

CROBS REFERENCE: For regulations per-
taining to the processing of Indian probate
matters within the Bureau of Indian Affairs,
see 25 CFR part 15. For regulations per-
talning to the probate of Indian trust estaten
within the Probate Hearings Division, Office
of Hearinge and Appeals, see 43 CFR part 30.
For regulations pertaining to the awnthority,
Jurisdiction, and membership of the Board of
Indien Appeals, Offloe of Hearings and Ap-
peals, se¢ subpart A of this part. For regula-
tiona generally applicable to proceedings be-
fore the Hearings Divislons and Appeal
Boards of the Office of Hearings and Appsals,
see subpart B of this part.

SCOPE OF SUBPART; DEFINITIONS

SoURCE: 668 FR 67656, Dec. 31, 2001, unleea
otherwise noted.

§4.200 How to use this subpart.

(a) The following table 18 & guide fo
the relevant contente of this subpart
by subject matter.

For provisions relating %o . . .

{1) Appeals to the Board of Indian Ap- | §§4.310 through
peals genenally. 4.318,

{2) Appeals to the Board of indlan Ap- | §§4.201 and 4.320
peals from decisions of the Probate | through 4,328,
Hearings Divialon In Indien probats

métters.

{3) Appeals fo the Board of Indian Ap- | §§4.201 and 4.330
peales from actona or decisions of | through 4.340.
BIA

(4) Review by the Board of Incian Ap- | §§4.201 and 4.330
petls of other matters refsmed to i |  through 4.340.
by the Gecretary, Aseietant BSec- .
metary-indian Affairs, or Director-Of-
fice of Hearings and Appeels.

(5) Determinations under the White | §§4.330 through
Earth FReservation Land Gettlsment | 4367, - -
Act of 1885.

(b) Except a8 limited by the provi-
Blons of this part, the regulations in
subparts A and B of this part apply to
these proceedings.

[78 FR 67287, Nov. 18, 2008]
§4.201 Definitions.

Conault . . .

Administrative law judge (ALJ) means-

an administrative law judge with OHA
appointed under the Administrative
Procedure Act, 5§ U.8.C. 3105.

§4.201

Agency means:

(1) The Bureau of Indlan Affairs (BIA)
agenoy office, or any other designated
office in BIA, having jurisdiction over
trugt or restricted land and trust per-
gonalty; and

(2) Any office of & tribe that has en-
tered intoc a contract or compact to ful-
flll the probate funotion under 25
T.8.C. 450f or 458c0. '

BIA means the Bureau of Indian Af-
falrs within the Department of the In-
terior.

Board means the Imterior Board of In-
dien Appeals within OHA.

Day means a calendar day.

Decedent means a person who 18 de-
ceased,

Decision or order (or decision and
order) means: )

(1) A written document issued by a
judge making determinations as to
helrs, wills, devisees, and the claims of
creditors, and ordering diastribution of
trust or restricted land or trust perason-
alty;

(2) The declsion issued by an abtor-
ney decision malker in a summary pro-
bate proceeding; or

(8) A declsion issued by a judge find-
ing that the evidence 1s insufficient to
determine that e person is deceased by
reason of nnexplalned absence.

Devise means a gift of property by
will. Aleo, to give property by will.

Devisee means a person or entity that
recelves property under a will.

Esgiate means the trust or restricted
land and trust personalty owned by the
decedent at the time of death.

Formal probaie proceeding means a
proceeding, conducted by a judge, In
which evidence is obtalned through the
teatimony of witnesses and the recelpt
of relevant documents.

Heir means any individual or emtity
eligible to receive property from a de-
cedent in an intestate proceeding.

Individual Indian Money (IIM) account
meane an Interest-bearing account for
trust funds held by the Secretary that
belong to a person who has an interest
in trust assets. These accounts are
under the control and management of
the Becretary.

Indian probate judge (IPJ) means an
attorney with OHA, other than an AL.J,
to whom the Secretary has delegated
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the authority to hear and decide Indian
probate cases.

Interested party means any of the fol-
lowing:

(1) Any potential or actual helr;

(2) Any devisee under a will;

(3) Any person or entity asserting a
claim against a decedent’s estate;

(4) Any tribe having a statutory op-
tion to purchase the trust or restricted
property intersst of a decedent; or

(6) Any co-owner exercising a pur-
chase option.

Intestate means that the decedent
died without a valid will ag determined
in the probate procesding.

Judge, except as used in the term
‘‘administrative judge,” means an ALJ
or IPJ.

LTRO means the Land Titles and
Records Office within BIA,

Probagle means the legal procesg by
which applicable tribal, Federal, or
Btate law that affeots the distribution
of a decedent's estate iz applied In
order to:

(1) Determine the helrs;

(2) Determine the valldity of wills
and determine devisees;

(3) Determine whether clalms againgt
the estate will be paid from trust per-
sonalty; and

(4) Order the transfer of any trust or
restricted land or trust persomnalty to
the helras, devisees, or other peraons or
entitles entitled by law to recelve
them.

Regtricted properiy means.real prop-
erty, the title to which is held by an
Indian but which cannot be allenated
or encumbered without the Secretary’'s
consent. For the purposes of probate
proceedings, restricted property 1Is
treated as if it were trust property. Ex-
cept as the law may provide otherwise,
the term *‘restricted property’ as used
in this part does not include the re-
gtricted lands of the Five Clvilized
Tribes of Oklahoma or the Osage Na-
tion.

Secretary means the Becretary of the
Interior or an authorized representa-
tive. .

Trust personaily means all tangible
personal property, funds, and securities
of any kind that are held in trust in an
IIM account or otherwisse supervised by
the Secretary.

43 CFR Subfitie A (10-1-15 Edition)

Trust properiy means real or personsal
property, or an interest therein, the
title to which ls held in trust by the
United States for the benefit of an indi-
vidual Indlan or tribe.

Will means a written testamentary
document that was executed by the de-
cedent and attested to by two disin-
terested adult witnesses, and that
pgtates who will recelve the decedent’'s
trust or restricted property.

[78 FR 67287, Nov. 18, 2008]

§84.202-4.308 [Reserved]

GENERAL RULES AFPPLICABLE TO PRO-
CEEDINGS ON APFEAL BEFORE THE IN-
TERIOR BOARD OF INDIAN APFEALS

SovReE: 70 FR 11825, Mar. 8, 3006, unless
otherwise noted.

§4.810 Documents.

(a) Filing. The effective date for filing
a notice of appeal or other document
with the Board during the course of an
appeal 1s:

(1) For moat documents, the date of
mailing or the date of personal deliv-
ery; or

(2) For a motion for the Board to as-
sume jurisdiction over an appeal under
26 CFR 2.20(e), the date that the Board
receives the motion.

(b) Serving notices of appenl and plecd-
ings. Any party filing a notice of appesal
or pleading before the Board must
serve coples on all interested parties in
the proceeding. Service must be accom-
plished by personal delivery or mall-
ing

(1) Where a party is represented in an
appeal by an attorney or other rep-
resentative anthorized under 43 CFR
1.3, service of any document on the at-
torney or representative is service on
the party.

(2) Where a party is represented by
more than one attorney, service on any
one attorney is sufficient.

(8) Tho certificate of service on an at-
torney or representative must Inolude
the name of the party whom the attor-
ney or reprosentative represents and
indicate that service was made on the
attorney or representative.

(e) Compuiation of time for fiing and
service. Except as otherwlee provided by
law, in computing any perlod of time
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prescribed for filing and serving a doc-
nment:

(1) The day.upon which the deoision
or document tc be appealed or an-
swered weas perved or the day of any
other event after which a designated
period of time begine to run is not to
be included;

(2) The last day of the period 18 to be
included, unless it is & nonbusiness day
(e.g., Baturday. Sunday, or Federal hol-
iday), in which event the period runsg
untll the end of the next business day;
and

(3) When the time prescribed or al-
lowed I8 7 days or lees, intermediate
Baturdayse, Bundays, Federal holidays,
and other nonbusiness days are ex-
-cluded from the computation.

(d) Ezxiensions of time. (1) The Board
may extend the time for flling or serv-
Ing any docurnent except a mnotice of
appeal.

{2) A request to the Board for an ex-
tenslon of time must be flled within
the time originally allowed for filing.

(3) For good canse the Board may
grant an extension of time on its own
initiative.

(e) Retention of documents. All docu-
ments received In evidence at a hearing
or submitted for the record in any pro-
ceeding before the Board will be re-
tained with the official record of the
proceeding, The Board, in its discre-
tion, mey permit the withdrawsal of
original documents while a case is
pending or affer a deoision becomes
final upon conditions as required by
the Board,

$4.811 Briefs on appeal.

(a) The appellant may flle an opening
brief within 30 days after receiving the
notice of docketing. The appellant
must serve coples of the opening brief
upon all interested parties or counsel
and file a certificate with the Board
showing service upon the named par-
ties. Opposing parties or counsel will
have 30 days from receiving the appel-
lant’s brief to flle answer briefs, coples
of which must be served upon the ap-
pellant or counsel and all other inter-
ested parties. A ocertificate showing
sorvice of the answer brief upon all par-
ties or counsel must be attached to the
answer flled with the Board.
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(b) The appellant may reply to an an-
sworlng brief within 16 days from its
roceipt. A certificate showing service
of the reply brief upon.all parties or
counesl must be attached to the reply
filed with the Board. Except by special
permigsion of the Board, no other
briefs will be allowed on appsal.

(c) BIA is conslidered an Interested
party in any proceeding before the
Board. The Board may regquest that
BIA submit a brief In any case before
the Board.

(d) An original only of each doou-
ment should he filed with the Board.
Documents should not be bound slong
the side. ’

(@) The Board may also specify a date
on or before which a brief is due. Un-
less expedited briefing has been grant-
ed, such date may not be less than the
appropriate perlod of time established
in this section.

§4.312 Board decisions.

Decislons of the Board will be made
in writing and will set forth findings of
fact and conclusions of law. The deoi-
slon may adopt, modify, reverse, or set
aside any proposed finding, conclusion,
or order of an adminigtrative law
judge, Indian probate judge, or BIA of-
flcisl, Distribution of decisions must
be made by the Board to all parties
concerned, Unless otherwise stated In
the decision, rulings by the Board are
final for the Department and must he
given immediate affect.

§4.318 Amicus curine;
joind .

Intervention;

(8) Any Interested person.or Indian
tribe desiring to Interveme, to join
other partiss, to appear as amicus cn-
riae, or to obtain an order in an appeal
before the Board must apply in writing
to the Board stating the grounds for
the action sought. The Board may
grant the permission or relief re-
quested for specified purposes and sub-
ject to limitations it establighed. This
pection will be liberally construed.

{(b) Motions to intervene, to appear ag
amicue curiae, to join additional par-
ties, or to obtain an order in an appeal
ponding before the Board must be
served in the same manner a8 appeal
briefs.
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§4314 Exhaustion of adminigirative
remedies.

(&) No decision of an administrative
law judge, Indian probate judge, or BIA
official that at the time of its rendition
is subject to appeal to the Board, will
be consldered final so a8 to constitute
agency action subject to judiclal re-
view under 5 U.B.C. 704, unless it has
been made effective pending a decision
on appeal by order of the Board.

(b) No further appeal will lie within
the Department from a decision of the
Board.

(c) The filing of a petition for recon-
sideration is not required to exhaust
adminietrative remedies.

§4.315 Reconsideration of a Board de-
cision.

(a) Reconsglderation of a decision of
the Board will be granted only in ex-
traordinary circumstances. Any party
to the decirlon may petition for recon-
glderation., The petition must be flled
with the Board within 30 days from the
date of the decision and must contaln a
detalled statement of the reasons why
reconsideration ahould be granted.

(b) A party may file only one petition
for recongideration,

{c) The flling of a petitlon will not
gtay the effect of any declslon or order
and will not affect the finality of any
decision or order for purposes of judi-
clal review, unlees so ordered by the
Board.

§4.316 Bemandlﬁ'om courts.

Whenever any matter is remanded
from any Federal court to the Board
for further proceedings, the Board will
remand the matter to an administra-
tive law Judge, an Indian probate judge,
or BIA. In the alternative, to the ex-
tent the court’s directive and time lim-
itations permit, the parties will be al-
lowed an opportunity to submit to the
Beard a report recommending proce-
dures for it to follow to comply with
the court’s order. The Board will enter
speclal orders governing matters on re-
mand.

§4.317 BStandards of conduct.

{&) Inguiries about cases. All Inquiries
about any matter pending before the
Board muset be made to the Chlef Ad-
minlstrative Judge of the Board or the
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administrative judge assigned the mat--
ter.

(b) Disqualification. An administra-
tive judge may withdraw from a case in -
accordance with standards found in the
recognized canons of judicial ethiecs if
the judee deems this action appro-
priate. If, before a decision of the
Board, a party files an affidavit of per-
sonal bias or disqualification with sub-
stantiating facts, and the administra-
tive judge concerned does not with-
draw, the OHA Director wiil determine
the matter of disqualification.

§4.818 BScope of review.

An appeal will be limited to those
issues that were before the administra-
tive law judge or Indian probate judge
upon the petition for rehearing, re-
cpening, or regarding tribal purchase
of Interests, or before the BIA official
on review. However, except as specifi-
cally limited in this part or in title 26
of the Code of Federal Regulations, the
Board will not be limited 1n its scope of
review and may exercise. the lmherent
authority of the Secretary to correct a
manifest Injustice or error where ap-
propriate.

APPBALS TO THE BOARD OF INDIAN
APPEALS IN PROBATE MATTERS

Bourcs: 70 FR 11826, Mar. B, 2005, unless
otherwise noted.

{4.320 Who may appeal a judge’s deci-
sion or ordex? !

Any Interested party has a right to
appeal to the Board if he or she ls ad-
versely affected by a declslon or order
of a Judge under part 30 of this subtitle:

(a) On a petition for rehearing;

(b} On & petition for reopening;

(c) Regarding purchase of Interests in
& deceased Indlan’s estate; or

(@) Regarding modification of the in-
ventory of an eatate.

[76 FR 7506, Feb. 10, 2011]
§4.321 How do I appeal a judge's deci-
sion or order?

(a) A persont wishing to appeal a deci-
slon or order within the scope of §4.320
muset flle a written notice of appeal
within 30 days after we have malled the
judge’s decision or order and accurate
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appeal instroctions. We will digmiss
any appeal not filed by this deadline,

(b) The notloe of appeal must be
glgned by the appellant, the appellant's
attorney, or other gualified representa-
tive as provided in §1.3 of this subtitle,
and must be filed with the Board of In-
dian Appeals, Office of Hearings and
Appeals, U.8. Department of the Inte-
rior, 801 North Quincy Street, Arling-
ton, Virginia 22208.

[738 F'R 67288, Nov. 13, 2008]

§4.822 What must an appeal contain?

(a) Bach appeal must contain a writ-
ten statement of the errors of fact and
law upon which the appeal 18 based.
This statement may be included in ei-
ther the notice of appeal filed under
§4.321(a) or an opening brief filed under
§4.311(a).

(b) The notice of appeal must include
the names and addresses of the parties
served.

[78 FR 67280, Nov. 13, 2008]

§4.828 Who receives service of the no-
tice of appeal?

(&) The appellant must deliver or
mail the original notice of appeal to
the Board.

(b) A copy of the notice of appeal
muet be served on the judge whose de-
cieion is being appealed, as well as on
every other Interested party.

(o) The notice of appeal filed with the
Board must include a certification that
service was made as required by this
saction.

[73 FR 67288, Nov. 18, 2008]
§4.324 How is the record on appeal
prepared?

(a) On receiving a copy of the notice
of appeal, the judge whose decision is
being appealed must notify:

(1) The agency concerned; and

(2) The LTRO where the original
record was filed under §30.233 of this
subtitle.

(b) If a transoript of the hearing was
not prepared, the judge must have a
transoript prepared and forwarded to
the LTRO within 30 days after receiv-
ing a copy of the notice of appeal. The
LTRO must include the original tran-
geript in the record.
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(c) Within 30 days of the receipt of
the transoript, the LTRO must do the
following:

(1) Prepare a table of contents for the
reoord;

- (2) Make two complete copies of the
original record, including the tran-
script and table of contents;

(3) Certify that the record is com-
plete;

{4) Forward the certifled original
record, ‘together with the table of con-
tents, to the Board by certified mail or
other service with delivery confirma-
tlon; and

(6) SBend one copy of the complsate
record o the agenoy.

{d) While the appeal 1s pending, the
coples of the record will be available
for inepection at the LTRO and the
agency. -

(e) Any party may file an objection
to the record. The party muet file hig
or her objection with the Board within
16 days after recelving the notice of
dooketing under §4.325.

(f) For any of the following appeals,
the judge must prepare an administra-
tive record for the decision and a table
of contenta for the record and must for-
ward them to the Board:

(1) An Interlocutory appeal under
§4.28;

(2) An appeal from a decleion under
§§30.126 or 30.127 regarding modifica-
tion of an inventory of an estate; or

(3) An appeal frorn a decision under
§30.124 determining that a person for
whom & probate proceeding is sought
1o be opened is not deceased.

[76 FR 7605, Feh. 10, 2011]
$4.325 How will the appeal be dock-
eted?

The Board will docket the appeal on
recoiving the probate record from the
LTRO or the administrative record
from the judge, and will provide a no-
tice of the docketing and the table of
oontente for the record to all inter-
estod parties as shown by the record on
appeal. The docketing notice will
specify the deadline for flling briefs
and will cite the procedural regulations
governing the appeal.

[73 F'R 67288, Nov. 18, 2008]



§54.326

§4328 What happens to the record
after disposition?

(&) After the Board makes a decision
other than a remand, it muset forward
to the designated LTRO:

(1) The record flled with the Board
under §4.324(d) or (f); and

(2) All documentes added during the
appeal proceedings, Including any tran-
scripte and the Board’s decision.

(b) The LTRO must oconform the du-
plicate record retalned under §4.824(h)
to the original sent under paragraph
(a) of this section and forward the du-
plicate record to the agency concerned.

[78 FR 67288, Nov. 13, 2008]

APPEALS TO THE BOARD OF INDIAN AP-
PEALS FROM ADMINISTRATIVE ACTIONS
OF OFFICIALS OF TEE BUREAU OF IN-
DIAN AFFAIRS: ADMINISTRATIVE RE-
VIEW IN QTHER INDIAN MATTHRS NOT
RELATING TO PROBATE PROCREDINGS

Bource: 64 FR 8487, Feb. 10, 1989, unless
otherwise noted.

§4.330 Scope.

(a) The definitions met forth in 26

CFR 2.2 apply ‘also to theee special
rules. These regulations apply to the
practioce and procedure for: (1) Appeals
to the Board of Indian Appeals from ad-
ministrative actlons or decislons of of-
floials of the Burean of Indian Affalrs
issned under regulations in 25 CFR
chapter 1, and (2) administrative re-
view by the Board of Indian Appeals of
other matters pertaining to Indians
which are referred to it for exercige of
review authority of the Secretary or
the Aesslstant Secretary—Indian Af-
falrs.
(b) Except as otherwlse permitted by
the Secretary or the Assistant Bec-
retary—Indian Affajrs by epecial dele-
gation or request, the Board ghall not
adjudicate:

(1) Tribal enrollment disputes:;

(2) Matters decided by the Burean of
Indian Affalrs through exercise of its
discretionary anthority; or

(3) Appeala from decisions pertaining
to final recommendations or actions by
officiale of the Minerals Management
fService, unless the decision is based on
an interpretation of Federal Indian law
(decisions not so based which arise
from determinations of the Minerals
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Management Servioe, are appealable to
the Interior Board of Land Appeals in
accordance with 43 CFR 4.410).

§4.381 Who may appeal.

Any interested party affocted by a
final administrative action or deoision
of an official of the Bureau of Indian
Affairs issued under regulations in title
25 of the Code of Federal Regulations
may appeal to the Board of Indian Ap-
peals, excapt—

(a) To the extent that decisions
which are subject to appeal to a higher
official within the Bureau of Indian Af-
fairs must firet be appealed to that of-
ficial;

(b) Where the declsion has been ap-
proved in writing by the Secretary or
Assiptant Secretary—Indian Affairs
prior to promulgation; or

(c) Where otherwise provided by law
or regulation.

(a) A notice of appeal shall be in
writing, signed by the appellant or by
his attorney of record or other guali-
fied representative as provided by 43
CFR 1.8, and flled with the Board of In-
dian Appeals, Office of Hearlngs and
Appeals, U.8. Degpartment of the Inte-
rior, 801 North Quincy Street, Arling-
ton, Virginla 23208, within 30 days after
recelpt by the appellant of the decision
from which the appeal ig taken. A copy
of the notice of appeal shall simulta-
neously be filed with the Assistant Sec-
retary—Indian Affairs. As reguired by
§4.333 of this part, the notice of appeal
pent to the Board shall certify that a
copy has been sent to the Assistant
Secretary—Indian Affairs. A notice of
appeal not timely flled shall be dis-
missed for lack of jurisdiction. A no-
tice of appeal shall include:

(1) A full identification of the case;

(2) A statement of the reasons for the
appesal and of the relief sought; and

(3) The names and addresses of all ad-
ditional Iinterested parties, Indian
tribes, tribal corporations, or groups
having rights or privileges which may
be affected by a change in the decision,
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- whether or not they participated as in-
torested partiee In the earlier pro-
ceedings,

(b) In accordance with 26 CFR 2.20(c)
& notice of appeal shall not be effective
for 20 days from receipt by the Board,
during which time the Aspistant Sec-
retary—Indlan Affairs may decide to
roview the appeal. If the Asslstant Sec-
retary—Indian Affairs properly notifies
the Board that he has decided to review
the appeal, any documents concerning
the case flled with the Board shall be
transmitted to the Aselstant Sec-
retary—Indian Affairs.

(¢) When the appellant 18 an Indian or
Indian tribe not represemnted by coun-
sel, the offfclal who issued the decision
appealed shall, upon reguest of the ap-
pellant, render such asslstance as is ap-
propriate in the preparation of the ap-

peal.

(d) At any time during the pendency
of an appeal, an appropriate bond may
be required to protect the Interest of
any Indian, Indian tribe, or other par-
ties involved.

[64 FR 8487, Feb. 10, 1980, as amended at 67
FR 4368, Jan. 30, 2002]

§4.333 Service of notice of appeal.

(a) On or before the date of fliing of
the notice of appeal the appellant shall
gerve a ocopy of the notice upon each
known Interested party, upon the offi-
clal of the Burean of Indian Affairs
from whose decislon the appeal is
taken, and upon the Assistant Sec-
rotary—Indian Affairs. The notice of
appeal flled with the Board shall cer-
tify that service was made as required
by this section and shall show the
names and addresses of all parties
gerved. If the appellant 1a an Indian or
an Indlan tribe not represented by
couneel, the appellant may request the
official of the Bureau whose declsion is
appealed to aselst in service of copies
of the notice of appeal and any sup-
porting doouments.

(b) The notice of appeal will be con-
sldered to have heen served upon the
date of personal pervice or malling.

§4.334 Extensions of time,

Requeate for extenslons.of time to
file documents may be granted upon a
showing of good cause, except for the
time fixed for flling a notice of appeal

§4.336

which, as specified In §4.332 of this
part, may not be extended.

§4.338 tion and iransmittal of
record official of the Bureau of

{a) Within 20 days after receipt of a
notlce of appeal, or upon notice from
the Board, the offioial of the Bureau of
Indian Affairs whose decision is ap-
pealed ahall agsemble and transmit the
record to the Board, The record on ap-
peal shall inglude, without lmitation,
coples of tranmoriptse of testimony
taken; all original doouments, peti-
tions, or applicationg by whick the pro-
ceeding was initiated; all supplemental
documents which set forth claims of in-
terested parties; and all documents
upon which all previous decisions were
based.

(b) The administrative record shall
include a Table of Contents noting, at
& minimum, inclusion of the following:

(1) The decision appealed from;

(2) The notice of appeal or copy
thereof; and

(8) Certifigation that the record con-
talns all information and doouments
utilized by the deciding official in ren-
dering the decision appealed.

(c) If the deciding official receives
notification that the Aseistant Sec-
retary—Indian Affairs has declded to
review the appeal before the adminis-
trative record is tranemitted to the
Board, the administrative record shall
be forwarded to the Aesistant Sec-
retary—Indian Affairs rather than to
the Board.

§4.336¢ Docketing.

An appeal shall be assigned a doclket
number by the Board 20 days after re-
celpt of the notice of appeal uniess the
Board has been properly notified that
the Asgistant Secretary—Indian Affairs
has assumed jurisdiction over the ap-
peal. A mnotice of docketing shall be
gent to sll interested parties as shown
by the record on appeal upon receipt of
the administrative record. Any objeo-
tion to the record as constituted shall
bha filed with the Board within 15 days
of receipt of the notice of docketing.
The docketing notice shall specify the
time within which briefs shall be filed,
oite the procedural regulations gov-
erning the appeal and Include a copy .of
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the Table of Contents furnished by the
deciding official.

§4.337 Action by the Board,

(a) The Board may make a final deci-
glon, or where the record indicates a
need for further inguiry to resolve a
genuine 1ssue of material fact, the
Board may require & hearing. All hear-
ings shall be conducted by an adminie-
trative law judge of the Office of Hear-
ings and Appeals. The Board may, in
its discretion, grant oral argument be-
fore the Board.

(b) Where the Board finds that one or
more issnes involved In an appeal or a
matter referred to it were decided by
the Bureau of Indian Affairs basged
upon the exercise of digeretionary au-
thority committed to the Bureau, and
the Board has not otherwise been per-
mitted to adjudicate the lssue(s) pursu-
ant to §4.330(b) of this part, the Board
ghall diemiss the appeal as to the
issue(s) or refer the lssue(®) to the As-
gistant Secretary—Indian Affairs for
further conslderation.

§ 4.838 Submission by administrative

ot o meommm.'deu-

{a) When an evlidentiary hearing pur-
suant to §4.337(a) of this pert is con-
cluded, the administrative law judge
ghall recommend findings of fact and
conclusions of law, atating the reasons
for such recommendations. A copy of
the recommended decigion shall be sent
to each party to the proceeding, the
Bureau official involved, &and the
Board. Simultaneously, the entire
record of the proceedings, including the
transeript of the hearing before the ad-
ministrative law judge, shall he for-
warded to the Board.

(b) The administrative law jJudge
shall advise the parties at the conclu-
slon of the recommended decieion of
thelir right to file exceptione or other
commenta regarding the recormmended
decision with the Board in accordance
with §4.339 of this part.

§4.300 Exceptions or comments re-
recommended decigion by

tive law judge.
Within 30 days after receipt of the
recommended decision of the adminig-
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trative law Judee, any party may file
exceptions to or other comments on

the deoision with the Board.

54.840 Dmponhnn of the record.

Subsequent to a decision by the
Board, the record filed with the Board
and all doouments added during the ap-
peal proceedings, including the Board's

decision, shall be forwarded to the offl-.
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olal of the Burean of Indian Affalirs
whose decision was appealed for proper
disposition in accordance with rules
and regulations concerning treatment
of Federal records.

WEITE EARTHE RESERVATION LAND SET-
TLEMENT ACT OF 1985; AUTHORITY OF
ADMINISTRATIVE JUDGES; DETERMINA-
TIONS OF THE HEIRS OF PERSONE WHO
DIFD ENTITLED TC COMPENSATION

BourcE: 56 FR 61883, Dec. 3, 1981, unlese
otherwise noted.

§4.350 Authority and scope.

(a) The rules and procedures set forth
in §§4.350 through 4.357 apply only to
the determination through intestate
succession of the helirs of persons who
died entitled to receive compenssation
under the White Earth Reservation
Land Settlement Act of 1985, Publio
Law 89-284 (100 Stat. 61), amended by
Public Law 100-163 (101 Stat. 886) and
Public Law 100-212 (101 8tat. 1433).

(b) Whenever requested to do Bo by
the Project Director, an administrative
judge shall determine such heirs by ap-
plying Inheritance laws ln accordance
wlth the White Earth Reservation Set-
tlement Act of 1886 as amended, not-
withstanding the decedent may have
died testate.

{(c) As used herein, the followlng
terms shall have the following mean-
Inge:

(1) The term Aecl means the White
Earth Reservation Land Bettlement
Aot of 1885 as amended.

(2) The term Board means the Board
of Indian Appeals in the Office of Hear-
ings and Appeals, Office of the Sec-
retary.

(3) The term Project Director means
the Superintendent of the Minnesota
Agency, Burean of Indian Affairs, or
other Bureau of Indian Affairs official
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with delegated authority from the Min-
nsapolis Area Director to serve as the
federal officer in charge of the White
Earth Reservation Land Settlement
Projeot.

(4) The term party (parties) in interest
means the Project Director and any
presumptive or actual heirg of the de-
cedent, or of any issue of any subse-
quently deceased presumptive or ac-
tual heir of the decedent.

(6) The term compensalion means a
monetary sum, as determined by the
Project Director, pursuant o section
8(c) of the Act. ,

(6) The term administrative jfudge
meang an administrative judge or an
adminigtrative law judge, attorney-ad-
vigor, or other appropriate official of
the Office of Hearinge and Appeals to
whom the Director of the Office of
Hearings and Appeals bas redelegated
his anthority, as designee of the Bec-
retary, for making heirship determina-
tlons es provided for in these regula-
tions.

(T) The term appellani means a party
aggrieved by a final order or final order
upon reconsideration lssued by an ad-
minletrative judge who files an appeal
with the Board.

{66 FR 61383, Dec. 8, 1861; 56 FR 65782, Deo, 18,
1991, as amended at 64 FR 13363, Mar. 18, 1969]

§4.361 Commencement of the deter-
mination process.

(8) Unless an heirship determination
which is recognized by the Act already
_ existe, the Project Director shall com-
‘- mence the determination of the helrs
of those persong who died entitled to
receive compensation by filing with
the administrative judge all data, iGen-
tifying the purpose for which they are
being submitted, shown in the records
relative to the family of the decedent.

(b) The data shall include but are not
limited to:

(1) A copy of the death certificate if
one exista. If there is no death cerbifi-
cate, then another form of official writ-
ten evidence of the death such as a bur-
ial or transportation of remains per-
mit, coroner's report, or church reg-
istry of death. fecondary forms of evi-
dence of death suoh as an affidavit
from someone with peregonal knowledge
econcerning the faot of death or an obit-
uary or death notice from a newspaper
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may be used only in the absence of any
official proof or evidence of death.

(2) Data for heirship finding and fam-
i1y history, certified by the Project Di-
rector. Such data ghall contaln:

(1) The facts and alleged faots of the
docodent’s marriages, separations and
divorces, with coples of necessary sup-
porting documentas;

(1) The names and Iast known ad-
dresses of probable heirs at law and
other known parties in intereat;

(1il) Information on whether the rela-
tionships of the probable heirs at law
to the decedent arose by marriage,
blood, or adoption,

(3) Known helrship determinations,
including those recognized by the Aot
determining the helrs of relatives of
the decedent, and including those rem-
dered by courts from Minnesota or
other states, by tribal courts, or by tri-
bunals authorized by the laws of other
countries.

(4) A report of the compensation due
the decedent, including interest cal-
culated to the date of death of the de-
cedent, and an ontline of the derivation
of such compensation, Including ite
real property origing and the sucoes-
slon of the compensmation to the de-
ceaded, citing all of the intervening
heirg at law, their fractional shares,
and the amount of compensation at-
tributed to each of them.

(b) A certification by the Project Di-
rector or his designee that the address-
es provided for the partles in interest
were furnished after having made & due
and ditigent search.

[ggl FR 61883, Dec. 3, 1991; 58 F'R 85782, Dec. 18,
1891]

§4.352 Determination of administra-
tive judge and notice thereof.

(a) Upon review of all data submitted
by the Project Director, the adminie-
trative judge will determine whether or
not there are any apparent issues of
faot that need to be resolved.

(b) If thers are no issues of fact re-
quiring determination, the administra-
tive judge will enter a preliminary de-
termination of heirs hased upon inher-
itance laws in accordance with the Aot.
Buch preliminary determination will
be entered without a hearing, and,
when possible and based upon the data
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fornished and/or information supple-
mentary thereto, shall include the
names, birth dates, relationships to the
decedent, and shares of the heirs, or
the fact that the decedent died without
heirs.

(1) Upon issuing & preliminary deter-
mination, the administrative Judge
shall igsne a notice of such action and
shall mail a copy of pald notice, to-
gether with a copy of the preliminary
determination, to each party in inter-
eat allowing forty (40) days in which to
show cause In writing why the deter-
mination should not become final. The
administrative judge shall canse a cer-
tificate to be made a8 to the date and
manner of such mailing.

(2) The Project Director shall also
cause, within seven (7) days of recelpt
of such notice, the notice of the pre-
liminary determination to be posted in
the following sites:

The White Earth Band, Box 418, White Earth,
Minnesota 56581

The Minnescta Chippewa Tribe, Box 217, Caas
Lake, Minnesota 56683

Minnesote Agency, Burean of Indian Affairs,
Room 418, Federal Bullding, Minnesota
Avenue, NW, Bemidji, Minnesota 58601-5062

and in such other sites as may be
desmed appropriate by the Project Di-
rector. Such other sites may include,
but not be limited to:

Hlbow Lake Community Center, R.R. #2,
Waubun, Minnesota 58589

Postmaster, Callaway, Minnesota 58521

Community Center, Route 2, Bagley, Min-
nesota 56621

Community Center, SBtar Route, Mahnomen,
Minnesota 56567

Postmaster, Mahnomen, Minnesota 565657

Rice Lake Community Center, Route 2,
Bagley, Minnesota 56621

Postmaster, Ogema, Minnesota 56560

Pine Polnt Community Center, Ponsaford,
Minnesota 56575

Postmaeter, White Earth, Minnesota 58591

White Earth IHRE, White Earth, Minnesota
ba681

Postmaster, Ponsford, Minnesota 565756

American Indian Center, 1113 West Broad-

way, Minneapolis, Minnesota 556411
American Indian Center, 1630 Baat Franklin
Avenue, Minneapolie, Minnesota 55404
Amerioan Indan Center, 841 University Ave-
nue, 8t. Paul, Minnesota 56103
Little Harth of United Tribes Community
Services, 2501 Cedar Avenue Bouth, Min-
neapolis, Minnesote 55404
Naytahwaush Community
Naytabwaush, Minnesota 56566

Center,
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The Project Director shall provide a
certificate showing when the notice of
the preliminary determination weas for-
warded for posting, and to which loca-
tions. A posting certificate showing the
date and place of posting shall . be
slgned by the person or official who
performs the act and returned to the
Project Director. The Project Director
shall file with the administrative judge
the original posting certificates and
the Project Director’s certificate of
malling showing the posting locations
and when the notice of the preliminary
determination was forwarded for post-
ing.

(3) If no written request for bearing
or written objection is received in the
office of the administrative judge with-
in the forty (40) days of issuance of the
notice, the adminietrative judge shall
issue a final order declaring the pre-
liminary determination to be flnal
thirty (30) days from the date on which
the final order is mailed to each party
in interest.

{0) When the administrative judge de-
termines elther before or after issnance
of a preliminary determination that
there are 1ssues which require resolu-
$ion, or when a party objects to the
proliminary determination and/or re-
quests a hearing, the administrative
judge may elther resolve the igsues in-
formally or schedule and conduot a pre-
hearing conference and/or a hearing,
Any prehearing conference, hearing, or
rehearing, condoncted by the adminis-
trative judge shall be governed Insofar
ag practicable by the regulations appli-
cable to other hearlngs under this part
and the general rules in subpart B of
this part. After receipt of the testi-
mony and/or evidence, if any, the ad-
minigtrative judge shall enter a final
order determining the heirs of the de-
cedent, which shall become fingl thirty
(30) days from the date on which the
final order is malled to each party in
interesat.

(d) The final order determining the
heirs of the decedent shall contain,
where - applicable, the names, birth
dates, relationships to the decedent,
and shares of helrs, or the fact that the
decedent died without heirs.

[56 FR 61383, Dec. 3, 1891; 66 FR 65782, Dec. 18,
1861; 67 FR 2819, Jan. 21, 1892, as amended at
64 FR 13368, Mar. 18, 1880]
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§4.353 Record.

(a) The administrative judge shall
lodge the original record with the
Project Direotor.

(b) The record shall contain, where
applicable, the following materials:

(1) A copy of the posted public not.icel

of preliminary determination and/or
heoaring showing the posting certifi-
cations, the administrative judge’s cer-
tificate of mailing, the posting certifi-
oates, and the Project Director's cer-
tificate of mailing,

(2) A copy of each notice served on
parties in interest, with proof of mail-
Ing;

(8) The record of evidence received,
including any transcript made of testi-
mony;

(4) Data for helrship finding and fam-
ily history, and date supplementary
thereto;

(6) The flnal order determining the
heirs of the decedent and the adminis-
trative judge’s notices thereof; and

(6) Any other material or documents
deemed relevant by the admintistrative

Judge.

{4.354¢ Recomsideration or rehearing.

(a) Any party aggrieved by the final
order of the administrative judge may,
within thirty (80) days after the date of
mailing such declsion, file with the ad-
ministrative judge a written petition
for reconelderation and/or rehearing.
Such petition must be under oath and
must state specifically and concigely
the grounds upon which it is based. If
it is based npon newly discovered evi-
dence, it shall be accompanied by affi-
davite of witnesses atating fully what
the new evidence or testimony is to be.
It shall also state justifiable reasons
for the prior fallure to discover and
present the evidences.

(b) If proper grounds are not shown,
or if the petition is not flled within the
time prescribed in paragraph (&) of this
section, the administrative judge shall
issue an order denying the petition and
shall set forth therein the reasons
therefor. The administrative judge
shall perve copies of such order on all
parties In Interest. .

(0) If the petition appears to show
merit, or if the administrative judge
becomes aware of sufficiont additional
evidence to justify correction of error
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even without the filing of & petition, or
upon remand from the Board following
an appeal resulting in vacating the
final order, the administrative judge
shall cause copies of the petition, sup-
porting papers, and other data, or In
the event of no petition an order to
show cause or deecision of the Board
vacating the final order in appropriate
cases, 5o be served on all parties in in-
terest. The parties in intersst will be
allowed a reasonable, apecified time
within which to submit answers or
legal briefs 1n opposition to the peti-
tlon or order to show cause or Board
decision. The adminietrative judge
shall then reconsider, with or without
hearing, the issues of fact and shall
issue & final order upon reconsider-
atlon, affirming, modifying, or
vacating the original final order and
making such further orders as are
deemed warranted. The final order
upon reconeideration shall be served on
all parties in interest and shall become
fing] thirty (30) daye from the date on
which it is mailed.

(d) Buccessive petitions for reconsid-
eration and/or rehearing shall not be
permitted. Nothing herein shall be con-
gidered as & bar to the remand of a case
by the Board for further reconsider-
atlon, hearing, or rehearing after ap-
peal.

§4.355 Omiited compensation.,

When, subseguent to the issuance of
a8 filnal order determining heirs under
§4.352, 1t is found that certain ‘addi-
tlonal compensation had heen due the
decedent and had not been inoluded in
the report of compensation, the report
ghall be modified administratively by
the Project Director. Copies of such
modification shall be furnighed to all
heirs as previonsly determined and to
the appropriate adminigtrative judge.

§4.356 Appeals.

(a) A party agerieved by a final order
of an administrative judge under §4.352,
or by a final order wpon reconsider-
ation of an administrative judge under
§$4.364, may appeal to the Board (ad-
drees: Board of Indian Appeals, Offlce
of Hearings and Appeals, 801 North
Quincy BStreet, Arlington, Virginia
22203). A copy of the notice of appeal
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must also be sent to the Project Direc-
tor and to the sdministrative judge
whose decision 18 being appealed.

(b) The notlce of appeal musat be filed
with the Board no later then thirty (30)
days from the date on which the final
order of the administrative judge was
mailed, or, if there has been a petition
for reconsideration or rehearing filed,
no later than thirty (30) days from the
date on which the final order upon re-
conglderation of the administrative
judge was mailed, A notlce of appeal
that 18 not timely filled will be dis-
migeed.

(c) The Projeot Director shall ensurs
that the record is expeditiously for-
warded to the Board.

(d) Within thirty (80) days after the
notioce of appeal is flled, the appellant
ghall file a statement of the reasons
why the final order or final order upon
reconsideration is in error. If the Board
finds that the appellant has set forth
sufficlent reasons for questiomning the
final order or final order upon reconsid-
eration, the Board will issue an order
giving all parties in interest an oppor-
tunity to respond, following which a
decislon shall be issusd., If the Board
finds that the appellant has not set
forth sufficlent reasons for guestioning
the final order, the Board may isgue a
decision on the appeal without further
briefing.

(e) The Board may issue a declslon
affirming, modifying, or vacating the
final order or final order upon reconsid-
eration. A decision on appeal by the
Board either affirming or modifying
the final order or final order upon re-
congideration shall be final for the De-
partment of the Interior. In the event
the final order or final order upon re-
consideration 18 wvacated, the pro-
coeding shall be remanded to the ap-
propriate adminigtrative judge for re-
consideration and/or rehearing.

[66 FR 61883, Deo. 8, 1891, as amended at 67
FR 4368, Jan. 30, 2002]

£4.367 Gumardians for minors and
incompetents.

Persons less than 18 years of age and
other legal Incompetents who are par-
ties in interest may be represented at
all hearings by legally appointed
guardians or by guardians ad litem ap-
pointed by the administrative judge.
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Subpart.E clal Rules Applica-
ble to Public Land Hearings
and Appeals

AUTHORITY: Bections 4.470 to 4.480 are alao
issued under authority of 43 U.8.C. 3i5a.

CROSE REFERENCH: Bee subpart A for the
anthority, jurisdiotion and membership of
the Board of Land Appeals within the Office
of Hearings and Appeals. For general rulea
applicable to procesdings before the Board of
Lend Appeals as well as the otlier Appeals
Boards of the Office of Hearings and Appeals,
see subpart B.

APPEALS PROCEDURES
APPEALS PROCEDURES; GENERAL
§4.400 Definitions.

Ap used in this subpert:

Administrative law judge means an ad-
ministrative law judge in the Office of
Hesarings and Appeals, appointed under
5T.8.C. 8105.

BIA meang the Bureau of Indlan Af-
falrs.

BLM means the Bureau of Land Man-
agement,

Board means the Interlor Board of
Land Appeals in the Office of Hearings
and Appeals. The address of the Board
is 801 N. Quincy Street, Buite 300, Ar-
lington, Virginia 22203. The telephone
number is 703-235-8750, and the fac-
simile number 18 708-235-8348.

BOEMRE means the Bureau of Ocean
Energy Management, Regulation and
Enforcement.

. Bureaw or Office means BIA, BLM,
BOEMRE, ONRR, the Deputy Asslstant
Becretary—Natural Resources Rev-
enue, Or any sucoessor organization, as
appropriate.

Last address of record means the ad-
dress 1n a person’s most recent filing in
an appeal or, if there has not been any
filing, the person’s address as provided
in the Bureau or Offlce decislon under
appeal.

ONRR means the Office of Natural
Resources Revenue.

Office or officer includes “adminis-
trative law judge’” or “Board” where
the context so requires.

Parly Includes a party's representa-
tive(s) where the context so requires.
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5.b.

Mike Green
L > =
Srom: Sherry McNamara [sherrymcnamara@hotmail.comj
mt: Thursday, July 14, 2016 10:58 PM
o: Mike Green
Subject: Weekly Rentals on Silver Lake

Dear Mr. Green,

As long time residents of Silver Lake, we would like to commend the Township for diligently working to
enforce our ordinance regarding weekly rentals.

My lake memory goes back to when my mother first moved onto the lake and has continued to the present
time, that equates to well over 30 years. We personally remember the years when the lake was quiet with
Just the local residents. That changed in recent years to include the weekly rentals traffic.

It is probably needless to say that these weekly vacationers brought excessive noise all week long when the
vacationers were staying outside late into the evening, while those of us who live here were trying to sleep so
we could work in the morning. Noise was from sitting around a campfire drinking and laughing, to fireworks,
to shouting and swimming, wave-runners and boats coming and going, etc. It also included {our weekly
neighbors) shooting BBs into the lake at-a target set up on the swim raft, golf balls being driven into the lake
and so on. The behavior included invasion in the personal space of Loons and Swans and other waterfowl,
driving over Loon chicks (I monitor the Loons on Silver Lake) with their boats, and chasing the Swans with their
“vave-runners. | personally called the DNR several times and each time | was told that the vehicles based on

@ MC numbers were NOT local residents. | could go on and on about why the weekly rentals were not
conducive to the well-being of the year-long residents such as water quality, and economy of our lake/area. |
do know that there are people living here as well as out of the area who profited by owning weekly rentals,
but it came at the expense of people who choose to reside here on Silver Lake every day of the year and who
take responsibility for our lake treasure.

In any event, this summer, the lake has been pleasantly quiet, almost like the "old days.” Less boating, less
problems where | have had to talk/educate people to leave the Loons alone, and resulted in a wonderful time
that brought us to Silver Lake in the first place. | realize that there are some weekly rentals that are still flying
under the radar and | hope that Garfield Township will continue to enforce the ordinance against these so that
we can continue the peace and quiet entitled to the residents of Silver Lake.

Ed and Sherry McNamara



6. a.

Charter Township of Garfleld
Construction Update
July 21, 2016
Water Projects
North rvice District — Water System Im men

GFA Is continuing to work on the overall project with our goal to have piping, tank and booster station
completed by December 2016. The status of the multiple phases are summarized below.

Tank / Remaining Watermaln Instaflation

Tank Request for Proposals are being sent out and construction anticipated to start in fall. GFA
Is currently in process of attaining easements for remaining portions of watermain needed along
Zimmerman Road and north of Broolkside.

Crown Development

Construction has started and anticipated to be completed 2™ week of August. The residents
have been notified of the status.

General Utilitles

TCRC — ODak Terrace Road Im ments

In conjunction with the road Special Assessment the board had approved GFA to coordinate with the
Road Commission to extend utilities prior to upgrades to the road. This project is intended to extend
utilities in the existing service district areas cost effectively by combining with other projects. The
utilities will be installed with fees reimbursed as lateral charges to parcels upon connection. Residents
have been notified of the project. Bid Opening is next week and will be presented to Board at August
meeting. Construction anticipated to start end of August and completed end of September.

Pum on #3

Permits have been issued, preconstruction meeting and shop drawing review has been completed.
Equipment is on order and project anticipated to start in August and completion the end of September.

Pum on #1

Project has been compieted and new pumps are running well. Awaiting final closeout documents from
contractor and pay application. Anticlpated recommend approval of acceptance at August Board
Meeting



Master Meters

GFA is working with Township and DPW to evaluate master meter readings, consumption meter
readings on the water system in preparation of negotiations with the City of Traverse City on the Bulk

Water Agreement.
Drainage DI Im ments Road Watermain d

A portion of the watermain installed in 2004 that feeds the McCrae tank was found to be exposed in
October 2014. The Grand Traverse Drain Commission is in the process of replacing culverts that cross
the Railroad along Cass Road at Miller Creek as part of the Cass Road Drainage District Assessment to
correct an existing stormwater issue for that area. GFA continues to coordinate with them, Township
and Commission on fixing grading In the area in conjunction with their project to cover watermain. Final
Deslgn plans are anticipated to be submitted for review to Township and Road Commission in late

August.
Plan Reviews

The Ridges at 45

All municlpal utilities have been Installed. Awaiting final walk through request with DPW and closeout
documents from Developer

North Bay Produce

Plan Review has been completed and permits submitted.

Hammond / Commerce Lot 24 & Commons

DEQ permits have been issued and awaiting preconstruction meeting with developer
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June 31, 2016
Treasurer's Report
Charter Township of Garfield

6. e.

Gensatal Maturity
. Unrestricted Funds Fund 03131115 06/30/16 Difference Date
118 General Fund Checking 2,046,079 1,803,264 (242,816) NA
te0s (eneral Chase High Yield Savings 168,460 168,483 a3 N/A
a0 General Fund Msnaged invast 1,283,781 1,288,807 5,116 N/A
220 Chemical-Clowsd 24H# purchased LMGU CD cD - - 2416  0.75%
2 Chemical CD 188,315 188,315 - G4MT 050%
0 Huntington CcD 80,332 80,332 = 0nT7 0%
e Mbank ¢D- cD 95,318 95,318 92417 1.00%
a5 Mbank co- cD 85,318 85,318 82417 1.00%
es Mbank co- cD 60,201 60,201 - B24MT 1.00%
8101 4-Front Credit Union cDh 205,720 208,067 337 AT 0.65%
am NW Consumers CU cD 164,914 165,245 331 2BM7T 0.80%
33z NW Consumers CU CD 58,880 59,008 118 €/28M8 0.60%
ssz Traverse Clty State Bank cD 262,707 262,707 naie  0.89%
% 1st Community Bank cD 210,315 210,315 - MMe 075%
72 Flret Merlt (Cltlzens) CD 250,000 250,000 22219 0.90%
15 First National Bank of America cb 253,493 254,372 878 4M4MB  1.39%
+ Team 1 Credit Union cD 250,000 250,000 32H8 1.35%
952 Credit Unlon One ch 254,087 255,046 959 2518 1.50%
1e Honor Bank (Purchassd from General 55/15)  CD 252,513 252,513 - 172818 202%
4 Lake Michigan Credit Union cD 250,276 251,155 879 8M1MT  1.40%
| -?ri:éilﬂ'flﬁ:;.irﬂif-?'!:’?"'"-;-."-"'71I*:'""“".’r.'“.'-i'.’“ﬁ'?j_;“f."-;‘-'.r =J,W_fﬁﬂ T ng'f“ﬂg (@35.046] CA TR
Restricted Funds Current Maonth Currant Month Diffgrence
16 Fark Fung Checking 1,0lo,678 1,024,400 17,981 NiA
711t Roads Checking 543,357 543,126 {231) N/A
¢7za Fire Fund Checking 135,807 135,619 12 N/A
sss4  Fire Fund Managed Invest 778,725 781,465 2,740 N/A
71134 Recelving Fund Checking 4,832,424 3,746,731 (1,085,603) N/A
so2s Chemical Recelving Fund CD CD . 1,000,000 1,000,000 6/22/2017 0.70%
482 Receiving Fund Managed invest 5,169,824 5,191,255 21,421 N/A
1840 DPW Fund Maneged Invest 108,264 109,734 1,450 N/A
1122 Tex Fund Checking 36,220 20,002 {16,227) N/A
4750 General Employss Flex Chacking 2,824 7,273 4648 N/A
374 Retirement Rec Fund Checking 100,378 96,331 (4,047) N/A
2u3 Insurance Funding Checking 384,003 381,091 {2912) N/A
ses1 Trust & Agency Checking 177.858 184,877 17.019 N/A
1111 Special Lights Checking 26,434 6,277 (20,157) N/A
as01 Special MikoWstsriSewerRoads Checking 47,346 31,585 (15,761) N/A
L TeelReesad B Teaaitier RS EARE OREEE

19,780,701 %

* Generei Furnd Chivcking - Sirenif Conired $£39R, Lard Quarterly £3k, HIA Carda S07K, iew Truck SZEK, Audi 15K
* Recelving Fund - Transfored 1 milfion fo & higher yiekling CD at Chemicel (Fully Cofiisterized)

* Tex Checking - Normal reduction final payments to taxing euthortties.

* Special Lights & Mitfoll - Clean outf of yeer end frensfer to general

spectfully Submittgd:

Ll /i

“Jeane Blood Law, Treasurer



Clerk’s Report

For June30, 2016
Submitted 07/07/16

6. f.



To The Garfield Township Board;

On the following pages you will find a copy of the Revenue and Expenditure
Report. This Report is an informational report that gives you an overview of what
has happened in that particular month, along with what has happened for the
whole year. It also compares what has happened for the year with the Budget
and gives you a final figure of what is left in that budgeted line item. The Budget
is a tool to go by for that year. Nothing is guaranteed in the Budget, it is your best
estimate. The Township’s Budget is also a Cost Center Budget not a Line Item
Budget, which means that what is important is the final figure. Some line items
may run over as long as the final cost center total is not over. On this Report you
will find the following captions on the top: Original and Amended Budget, Annual
and Current Month, and finally Balance.

For the month of June in the General Fund, you will find that we had a total
of $60,220.63 Revenues and $232,014.16 Expenditures. For the year we have a
total of $2,186,973.34 Revenues and $1,482,611.88 Expenditures.

If you have any questions or would like further clarification please feel free to
contact me at: 231-941-1620.

Lanie McManus

Township Clerk
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Proposed Zoning Map Amendment - Second Public Hearing PD-2016-49
Y Charter Township of Garfield
IS | Planning Department Report 2016-49
-Prepared: July 21, 2016 Pages: Pagel of 7
Meeting: July 26, 2016 Township Board Attachments:
Subiject: Proposed Rezoning to R-M Mobile Home Residential
File No. Z-2016-02 - King's Court Rezoning | Parcel No. See below
Applicant: Atwell, LLC
Agent: Atwell, LLC
Owner(s): Sun Secured Financing, LLC; Frederick C. Clous

PURPOSE OF APPLICATION:
The application is a request to rezone approximately 30 acres of property from the A-

Agricultural District to the R-M Mobile Home Residential District. The southernmost area of the
parent parcels, consisting of approximately 6 acres of combined land, would remain A-
Agricultural.

A request to amend the zoning map requires a Planning Commission recommendation and
final approval by the Township Board.

SUBJECT PROPERTIES:
The application affects two properties to the north of Lloyd Lane, to the west of LaFranier Road

and to the east of Keystone Road. (Lloyd Lane was formerly a dead-end of Hammond Road,
and was renamed when Hammond Road was extended to Keystone Road in 2010).

One parcel, #05-023-027-00, is already partially zoned R-M and which (together with an adjacent
parcel also zoned R-M) is the site of the existing King's Court manufactured home park which
has frontage on LaFranier Road. The other parcel, #05-023-032-00, is vacant except for a single-
family home which exists on the south of the site.

If the rezoning is approved, the applicant intends to expand the King's Court community via
Section 760 of the Zoning Ordinance, as a use permitted provided that certain conditions are
met. At that point, the primary review authority would be the State of Michigan and no further
Township review would be required.

S ING

The subject properties are abutted by the existing King's Court to the north, and by low-density
single family uses to the west, south, and east. Also to the east is a 232-unit apartment
development which was recently approved by the Planning Commission (Maple Ridge / "The
Ridges at 45.")
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Proposed Zoning Map Amendment - Second Public Hearing PD-2016-49

TOWNSHIP PLANNIN MMISSION RECOMMENDATION:
This application was introduced on March 9, 2016, and a public hearing was held on April 13,
2016.

Initially, the rezoning area was proposed to extend all of the way south to Lloyd Lane.
However, this raised concerns about compatibility with the single-family, lower density homes
in that vicinity. After consulting with Staff, the applicant proposed the following changes:

e Moving the southernmost boundary of the proposed rezoning area to the north, away
from the single-family property's north property line by 200-feet and to the north of
Lloyd Lane by 500-feet. This would result in a split zoning, with the southern portion of
the parent parcels to remain zoned A-1 Agricultural. (A map which helps visualize this
is included on page 3 of this report).

¢  Within this south agricultural zone, a large multi-purpose detention and recreation area
is proposed. Even though this area will not technically be a part of the mobile home
park, the use of this area for stormwater containment can be permitted subject to Section
325.B.7 of the Zoning Ordinance. The design of the stormwater area must incorporate
Low Impact Design standards, and will be subject to Planning Commission review in
the future.

On May 11th, following review of the revised plans, the Planning Commission felt that the
initial concern has been resolved and recommended approval of the request to the Township
Board with the following motions:

1. John Nelson made a motion THAT the Findings of Fact for application Z-2016-02, as
presented in Planning Department Report 2016-32, BE ADOPTED. Terry Clark
seconded the motion and it carried unanimously.

2. John Nelson made a motion THAT Application Z-2016-02 to rezone certain lands from
the A-1 Agricultural District to the R-M Mobile Home District, BE RECOMMENDED
FOR APPROVAL to the Township Board. Gil Uithol seconded the motion and it carried
unanimously,

COUNTY PLANNING COMMISSION RECOMMENDATION:
At a meeting on Tuesday, June 21, 2016, the Grand Traverse County Planning Commission

concurred with the Township Planning Commission's recommendation.

FIRST LIC HEARING:

Due to an error in a previous legal notice for a public hearing which was held on June 28, 2016,
the Township Board has scheduled a second public hearing on this application to ensure proper
notice.

Page 2 of 7
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Proposed Zoning Map Amendment - Second Public Hearing PD-2016-49

Despite the error, the Township Board did accept public comment on June 28. An adjacent
property owner commented that he wished there could be more of a vegetative buffer. As
discussed, the Township cannot require this as a condition of approval for a rezoning.
However, it is again noted that the zoning ordinance does require a larger than usual setback
area for a manufactured home development. This information is included in the updated
finding of fact included below.

RECOMMENDED FINDINGS OF FACT:
If the Township Board is prepared to act on this application, it must first review and accept a
Finding of Fact in support of the decision.

As recommended by the Planning Commission and updated as noted above, those findings are
as follows:

Section 421.E Approval Criteria of Zoning Map Amendment

In its review of an application for rezoning, the Township should consider, but is not
necessarily limited to, the criteria as defined in § 421.E.1 Master Plan Consistency through §
421.E.8 Other Factors. No single factor is controlling; instead, each must be weighed in
relation to the other standards.

The applicant shall have the burden of justifying the amendment, including identifying
specific reasons warranting the amendment, and providing any supporting data and
information.

(1) Master Plan Consistency
Rezoning should be consistent with the intent and purpose of the adopted master plan.

o The standard is found to be met for the following reasons:
o The master plan indicates Planned Development as a potential future land use of
this property. The "LaFranier Neighborhood" planned development area calls for
a mix of public-semi public, residential, institutional, and health uses.

(2) Adverse Impacts on Neighboring Lands

The Township shall consider the nature and degree of an adverse impact upon
neighboring lands. Lots shall not be rezoned in a way that is substantially inconsistent
with the uses of the surrounding area, whether more or less restrictive. The Township
finds and determines that vast acreages of single-use zoning produces uniformity with
adverse consequences, such as traffic congestion, air pollution, and social separation.
Accordingly, rezoning may promote mixed uses subject to a high degree of design
control,

o The standard is found to be met for the following reasons:

Page 3 of 7
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Proposed Zoning Map Amendment - Second Public Hearing PD-2016-49

o The proposed rezoning is generally consistent with that of surrounding uses in
the project area. The rezoning property is abutted by R-M zoning to the north, R-
3 zoning to the east, and vacant (and likely unbuildable due to steep slopes) land
to the west.

o The southern 500-feet of the parent parcels (approximately 6-acres) would
remain A-agricultural to maintain compatibility with the agriculturally zoned,
low-density residential uses to the west, south, and east. The use of this 6-acre
area for stormwater management in the future may be permissible subject to
Planning Commission review pursuant to Section 325.B(7) of the Zoning
Ordinance. The design of the stormwater area must incorporate Low Impact
Design standards.

o Initially, the rezoning area was proposed to extend all of the way south to Lloyd
Lane. However, this raised concerns about compatibility with the single-family,
lower density homes in that vicinity. After consulting with Staff, the applicant
proposed the following changes:

o Moving the southernmost boundary of the proposed rezoning area to the
north, away from the single-family property's north property line by 200-
feet and to the north of Lloyd Lane by 500-feet. This would result in a
split zoning, with the southern portion of the parent parcels to remain
zoned A-1 Agricultural. (A map which helps visualize this is included on
page 3 of this report).

o Within this south agricultural zone, a large multi-purpose detention and
recreation area is proposed. Even though this area will not technically be
a part of the mobile home park, the use of this area for stormwater
containment can be permitted subject to Section 325.B.7 of the Zoning
Ordinance. The design of the stormwater area must incorporate Low
Impact Design standards, and will be subject to Planning Commission
review in the future.

o During public comment on June 28, 2016, an adjacent property owmner
commented that he wished there could be more of a vegetative buffer. The
Township cannot require this as a condition of approval for a rezoning request.
However, the zoning ordinance does require a supplemental setback area for a
manufactured home development which is greater than what is required by the
underlying zoning district.

(3) Suitability as Presently Zoned
The Township shall consider the suitability or unsuitability of the tract for its use as
presently zoned. This factor, like the others, must often be weighed in relation to the
other standards, and instances can exist in which suitably zoned lands may be rezoned
upon proof of a real public need, substantially changed conditions in the neighborhood,
or to effectuate important goals, objectives, policies, and strategies of the master plan,
specification, or this ordinance.
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K:\PLAN\ Applications\ 2016\ 2-2016-02 Kings Court\PD Report 2016-49 Public Hearing,docx



Proposed Zoning Map Amendment - Second Public Hearing PD-2016-49

o The standard is found to be met for the following reasons:

o The subject property is presently zoned A-Agriculture, and may continue to be
used as allowed in that zoning district. Alternately, higher intensity development
patterns are developing in the vicinity providing a variety of housing choices,
which is a known public need in the Grand Traverse region.

o In general, Garfield Township has supported higher density residential uses in
this neighborhood, including a recent rezoning of 30-acres of adjacent property
to R-3 Multi-Family Residential.

(4) Changed Conditions
The Township shall consider whether any conditions have changed, since the zoning
ordinance was adopted, that might justify the amendment.

o The standard is found to be met for the following reasons:
o The area of the request has been planned for higher intensity residential
development and support services in the general vicinity of the request.

(5) Health, Safety, and Welfare
The ordinance amendment must bear a substantial relationship to the public health,
safety, or general welfare, or must protect and preserve historical and cultural places
and areas. The rezoning ordinance may be justified, however, if a substantial public
need or purpose exists.

o The standard is found to be met for the following reasons:
o The need for a variety of residential housing opportunities is a known public
welfare issue in Grand Traverse County.
o No historic or cultural places and areas exist on the subject property.

(6) Public Policy
Certain public policies in favor of the rezoning may be considered. Examples include a
need for affordable housing, economic development, mixed-use development, or
sustainable environmental features, which are consistent with neighborhood, area, or
specific plans.

o The standard is found to be met for the following reasons:

o The Master Plan calls for a mix of uses in this area, including a variety of
residential housing types. While a manufactured housing development is not
guaranteed to be "affordable," there is a known need for a variety of residential
housing opportunities in the region.

(7) Size of Tract
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K:\PLAN\ Applications '\ 2016\ Z-2016-02 Kings Court\ PD Report 2016-49 Public Hearing.docx



Proposed Zoning Map Amendment - Second Public Hearing PD-2016-49

The Township shall consider the size, shape, and characteristics of the tract in relation to
the affected neighboring lands. Ordinance amendments shall generally not rezone a
single lot when

there have been no intervening changes or other saving characteristics. Proof that a
small tract is unsuitable for use as zoned, or that there have been substantial changes in
the immediate area, may justify an ordinance amendment.

o The standard is found to be met for the following reasons:
o The portions of the rezoning site are generally compatible with surrounding
properties.
o In the course of review, the applicant has modified the request to move the area
of rezoning to the north, away from a single-family home area along Lloyd Lane.
o Some areas in the general vicinity have recently been rezoned to accommodate
an increase in density and future uses,

(8) Other Factors
The Township may consider any other factors relevant to a rezoning application under
state law.

ACTION REQUESTED:
Following an opportunity for public comment, if the Board is prepared to act on the application,

the following separate motions are offered for consideration:

(MOTION) THAT the Findings of Fact for application Z-2016-02, as presented in Planning
Department Report 2016-45, BE ADOPTED. (Motion to be made only following review and modification
as necessary.)

The following motion would be appropriate to approve the application:

(MOTION) THAT Application Z-2016-02 to rezone certain lands from the A-1 Agricultural
District to the R-M Mobile Home District, and constituting attached Amendment No. 3 to Garfield
Township Ordinance No. 68 (Zoning Ordinance) BE APPROVED.

Attached:
Amendment No. 3 to Garfield Township Ordinance No. 68 (Zoning Ordinance)
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Proposed Zoning Map Amendment - Second Public Hearing PD-2016-4%
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CHARTER TOWNSHIP OF GARFIELD
ORDINANCE NO. 68
AMENDMENT NO. 3

AN ORDINANCE TO AMEND THE CHARTER TOWNSHIP OF
GARFIELD ZONING ORDINANCE, Grand Traverse County, Michigan, in
accordance with the provisions of Act 110 of the Public Acts of 2006, as amended.

WHEREAS application Z-2016-02 has been received to rezone approximately 30
acres of land from A - Agricultural to R-M Mobile Home Residential;

AND WHEREAS the subject property is identified by the Garfield Township
Future Land Use Plan for the "La Franier Neighborhood Planned Development," which
is described to include public-semi public, residential, institutional, and health uses;

AND WHEREAS based on the Future Land Use Plan and because the LaFranier
Road corridor has been and remains a targeted corridor for medium to high density
residential development, the rezoning request has been determined to be consistent with
the Master Plan;

AND WHEREAS the uses permitted within the R-M district are considered to be
appropriate and consistent with the current goals and policy of the Comprehensive Plan;

AND WHEREAS the Township and County Planning Commissions having each
recommended approval of the application;

AND WHEREAS the Township Board having adopted Findings of Fact in
support of approval of the application and the proposed zoning map amendment;

NOW THEREFORE:
THE CHARTER TOWNSHIP OF GARFIELD ORDAINS:

AMENDMENT NO. 3 TO GARFIELD TOWNSHIP ORDINANCE NO. 68
(Zoning Ordinance):

At the request of Atwell, LLC, Sun Secured Financing, LLC, and Frederick C. Clous, the
following described property situated in the Township of Garfield, Grand Traverse
County, Michigan has been rezoned from A-1 Agricultural to R-1 M Multiple-Family
Residential:

THAT PART OF THE WEST HALF OF THE WEST HALF OF THE
EAST HALF OF THE SOUTHWEST QUARTER AND THE
SOUTHWEST QUARTER (SW %) OF SECTION 23, T27N, R11W,
DESCRIBED AS COMMENCING AT THE SOUTH QUARTER
CORNER OF SAID SECTION 23, THENCE N89° 47° 25"W 986.37
FEET ALONG THE SOUTH LINE OF SAID SECTION 23 TO THE



EAST LINE OF THE WEST HALF OF THE WEST HALF OF THE
EAST HALF OF THE SOUTHWEST QUARTER OF SAID SECTION
23 AS MONUMENTED; THENCE ALONG SAID EAST LINE NO0°
36° 22" W 500.00 FEET TO THE POINT OF BEGINNING; THENCE
N89° 46° 34”W 728.93 FEET, THENCE NO00° 35° 28”"W 245.92 FEET
PARALLEL TO THE WEST EIGHTH LINE AS MONUMENTED;
THENCE N89° 59° 13"W 225.00 FEET; THENCE NOQ° 35 28"W
1200.79 FEET PARALLEL TO SAID WEST EIGHTH LINE TO A
POINT ON THE SOUTH LINE OF A PARCEL DESCRIBED AS THE
NORTH 15 ACRES OF THE PART OF THE WEST ONE-HALF OF
THE SOUTHWEST QUARTER OF SECTION 23, LYING EAST OF
THE RAILROAD RIGHT-OF-WAY; THENCE S89° 59° 13”E 953.52
FEET TO A POINT ON THE EAST LINE OF THE WEST HALF OF
THE WEST HALF OF THE EAST HALF OF THE SOUTHWEST
QUARTER OF SAID SECTION 23 AS MONUMENTED; THENCE
S00° 36’ 22"E 1449.39 FEET ALONG SAID EAST LINE TO THE
POINT OF BEGINNING. CONTAINING 30.43 ACRES OF LAND
MORE OR LESS. SUBJECT TO ALL EASEMENTS, RESTRICTIONS,
AND RESERVATIONS OF RECORD IF ANY.

Amendment No.3 to the Charter Township of Garfield Zoning Ordinance shall take
effect upon the expiration of 7 days after publication.
MOVED: SECONDED:
YEAS:
NAYS:

ABSENT AND EXCUSED:

ORDINANCE AMENDMENT DECLARED ADOPTED.
By:

Charles‘S. Korn, Supervisor
Charter Township of Garfield

CERTIFICATION

I hereby certify that the above is a true copy of an ordinance amendment adopted by the
Garfield Township Board at a regular meeting held on , pursuant to the
required statutory procedures.

Lanie McManus, Clerk
Charter Township of Garfield
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