CHARTER TOWNSHIP OF GARFIELD
PLANNING COMMISSION MEETING

Wednesday, September 9, 2015 @ 7:00 pm
Garfield Township Hall

3848 Veterans Drive

Traverse City, M1 49684

Ph: (231) 941-1620

AGENDA

Call Meeting to Order

Roll Call of Commission Members

1.

Review and Approval of the Agenda - Conflict of Interest

Minutes
a. August 12,2015

Correspondence

a. Planning & Zoning News

b. Blair Township - Notice of Intent to Plan

c. Conservation District Monthly Parks Report
d. Notice of Planning and Zoning Workshop

Reports
a. Township Board

b. Planning Commissioners

Business to Come Before the Commission
a. PD-2015-55 Discussion of Residential Density
b. PD-2015-56 Discussion of Residential Uses in Commercial Zones

Public Comment

Items for Next Agenda — September 23, 2015
a. Consideration of allowing Child Care (7-12) as conditional use
b. To be determined.

Adjournment

Joe Robertson, Secretary

Garfield Township Planning Commission
3848 Veterans Drive

Traverse City, MI 49684

Garfield Township will provide necessary reasonable auxiliary aids and services, such as signers for hearing impaired and
audio tapes of printed materials being considered at the meeting to individuals with disabilities upon the provision of
reasonable advance notice to Garfield Township. Individuals with disabilities requiring auxiliary aids or services should
contact Garfield Township by writing or calling Lanie McManus, Clerk, Ph: (231) 941-1620, or TDD #922
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CHARTER TOWNSHIP OF GARFIELD
PLANNING COMMISSION MEETING
August 12, 2015

Call Meeting to Order: Chair Racine called the meeting to order at 7:00pm at the

Garfield Township Hall, 3848 Veterans Drive, Traverse City, Ml 49684.

Commission Members Present: Pat Cline, Kit Wilson, Gil Uithol, Joe Robertson,
Terry Clark, and John Racine

Absent and Excused: John Nelson

Staff Present: Rob Larrea

1.

5.

Review and Approval of the Agenda — Conflict of Interest: (7:00)

Clark moved and Wilson seconded to approve the agenda as presented.
Ayes: Clark, Wilson, Uithol, Cline, Robertson, Racine
Nays: None

Minutes

a.

July 22, 2015 Minutes (7:01)
Clark moved and Robertson seconded to adopt the July 22, 2015 Regular
Meeting minutes as presented.
Ayes: Clark, Wilson, Uithol, Robertson,Cline, Racine
Nays: None

Correspondence (7:01)

Reports:

a.

Township Board (7:01)

Wilson said that the Board asked the Sheriff's Department to put their speed
control machine in the Lonetree subdivision. The machine must be attached
to a post and their posts were not of the correct size. The Sheriff's
Department will continue to work with the residents.

Planning Commissioners (7:03)
No reports

Business to Come Before The Commission

a.

PD 2015-52- Conceptual Review (7:03)

The applicant requests possible rezoning for a multi-family development on
North Country Drive located off of US 31 South of W. South Airport Road.
The existing C-3 Highway Commercial zoning district does not allow for
multi-family developments and the property is master planned for a mixed
use business development. The site plan does not meet a number of zoning
ordinance requirements particularly on required setbacks. Miller Creek may
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also pose a problem. The applicant would like consideration to conditionally
rezone the property to R-3 Multi-Family residential.

Doug Mansfield was present to discuss the conceptual review. He said the
buildings would be two or three stories and would hold a maximum of 32
units which would be a mix of one and two bedroom apartments. He said
the design would be affordable and provide some workforce housing in that
area. Commissioners were divided on whether the idea was acceptable.
There was concern with lack of sidewalks, possible spot zoning and whether
the development fit with the surrounding area. Sean McCardel, owner of the
property, said he has tried several things on this property including a VA
Health Center and has also tried selling it, but to no avail. Larrea asked
Commissioners to look at the broader picture of the request rather than the
site itself and consider a possible amendment to the district to allow for
multifamily as an option. Commissioners agreed to consider an amendment
but were not in favor of a rezoning to the property. They discussed traffic
circulation, housing needs and affordable rent for the apartments, as well as,
gauging the interest from workers of surrounding businesses on living in
such a location.

b. Joint Meeting East Bay Discussion (7:40)
Larrea said the joint meeting is two weeks from tonight and he is looking at an
agenda which includes corridor planning, compatibility of master plans and
access management along Hammond Road; planning and zoning along
Townline Road and non-motorized trail connectivity. He said it will be a
roundtable discussion with County Planner John Sych leading the meeting.
Commissioners also wanted to discuss the South Airport corridor.

6. Public Comment (7:46)
None

7. ltems for Next Agenda — August 26, 2015 (7:46)
a. Garfield Township / East Bay Joint Meeting

8. Adjournment (7:46)
Wilson adjourned the meeting at 7:46pm.

Joe Robertson, Secretary

Garfield Township Planning Commission
3848 Veterans Drive

Traverse City, Ml 49684
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U.S. SUPREME COURT REITERATES FIRST AMENDMENT
REQUIRES CONTENT NEUTRAL SIGN REGULATIONS

By Brian Connolly, Otten Johnson Robinson Neff & Ragonetti, PC, Denver, Colorado

Reed et al. v. Town of Gilbert, Arizona, etal. US. ___, 135
S. Ct. (2015).U.S. Supreme Court No. 13-502. Decided

June 18, 2015,

Regulating signs in a contenl neutral manner satisfying First
Amendment limilations will be mare difficult for local govern-
ments following June's U.S. Supreme Court decision in the case
of Reed v. Town of Gilbert." In Reed, all nine Supreme Court jus-
tices agreed that the Town of Gilbert, Arizona's sign code failed
the First Amendment’s content neutrality requirement, although
the justices arrived at that conclusion in different ways.

The ruling, which resolves a long-standing split belween fed-
eral circuit courts of appeal on the meaning of “content neutrality,”
carries significanl consequences for the validily of local sign reg-
ulations. Indeed, many local codes may become unconstitutional
as a result of the case’s outcome. Sign litigation can be expensive
and risky, and it is likely to become more frequent after Reed.
Local governments are therefore strongly advised to review their
sign codes with a lawyer versed in First Amendment issues to
avoid polential liability and invalidation of local sign codes as a
result of the Reed decision.

Many local codes may become un-
constitutional as a result of this
case. Sign litigation can be expen-
sive and risky, and it is likely to
become more frequent after Reed.

Factual Background

Reed was lhe firsl U.S. Supreme Courl case since City of La-
due v. Gilleo,? decided in 1994, to address local sign regulations.
The issue in Reed: Gilberl's sign code contained a general re-
guirement that all signs obtain a permit, but then exempted sev-
eral categories of signs from its permitting requiremenl.®* These
exemptions from the permitting requirement trealed certain cat-
egories of exempled signs differently. As with many other sign
codes around the Unile States, Gilbert's sign code recited traffic
safety and aesthelics as lhe reasons for its existence.

Of relevance to the case were three of these calegories: “po-
litical signs,” “ideological signs,” and “temporary directional
signs.” While the town did nol prohibit any of these categories of
speech, each category was lreated differently by the sign code.
The town’s regulations of political signs, defined as a "temporary
sign designed to influence the outcome of an election called by a
public body,” allowed such signs to have a sign area of up to 16
square feet on residential property and up to 32 square feet on
nonresidential property, and such signs could be displayed for up
to 60 days before a primary election and up lo 15 days following
a general election.*

Temporary directional signs were defined as a “[tlemporary
[s]ign intended to direct pedestrians, motorists, and other pass-

About the Author

rian Connolly is an attorney with Otten Johnson Robinson
Neff & Ragonelti, PC in Denver, Colorade. He has two
degrees in urban planning from Cornell University, and is co-
author of the Michigan Sign Guidebook. He can be reached

at: bconnolly@otienjohnson.com. a

ershy to a ‘qualifying event.”® A “qualifying event” was any "as-
sembly, gathering, activity, or meeting sponsored, arranged, or
promoted by a religious, charitable, community service, educa-
tional, or other similar non-profit organization."” Temporary direc-
tional signs could not exceed six square feet in sign area, could
be placed on private property or in the right-of-way, and no more
than four signs could be placed on private property at once. Ad-
ditionally, lemporary directional signs coutd be displayed for up lo
12 hours before the qualifying event, and no more than one hour
after the qualifying event, and the date and time of the qualifying
evenl were required 1o be displayed on each sign.

Finally, “ideological signs” were defined as any “sign commu-
nicating a message or ideas for noncommercial purposes that is
not a Construction Sign, Directional Sign, Temporary Directional
Sign Relating to a Qualifying Event, Political Sign, Garage Sale
Sign, or a sign owned or required by a governmental agency.”
Ideological signs could be as large as 20 square feet and could
be placed in any zoning district without limitations on display time.

Good News Community Church, of which Clyde Reed is pastor,
was a “homeless” church. The church rented space in local com-
munity facilities, such as elemenlary schools, for Sunday servic-
es. In order to inform passersby of its services and the locations
thereof. Good News and Pastor Reed placed temporary signs
in street right-of-ways advertising religious services. The signs
were typically posted for a period of approximately 24 hours. Be-
cause the time of the posting exceeded the time limits provided
for temporary directional signs, Gilbert attempted in July 2005 to
enforce its sign code against the church’s signs, and town officials
removed at least one of the church’s signs.

Court Proceedings

Having failed to reconcile its differences with the lown, in March
2008, the church filed an action in federal district court claiming
violations of the Free Speech Clauses of the First Amendment.®
The district court denied the church’s motion for a preliminary in-
junction, and the Ninth Circuit Court of Appeals affirmed.® The
Ninth Circuit found that the temporary event sign regulalions were
content neutral as applied, but remanded the queslion of whether
the town impermissibly distinguished between forms of noncom-
mercial speech on the basis of content,

On remand, the district court granted summary judgment in fa-
vor of the town, and determined that the town’s exemptions from
permitting were content neutral, despite the fact that the code
regulated on the basis of the messages’ calegory.”” The Ninth
Circuit again affirmed, finding that the code’s distinctions between
temporary event signs, political signs, and ideological signs were
conteni neutral, since the own “did not adopt its regulation of
speech because it disagreed with the message conveyed.” The
Ninth Circuit determined that lhe town’s regulalory interests were
unrelaled to the conlent of the signs being regulated.™

The Ninth Circuit’s decision in Reed focused principally on the
government’s regulatory purpose in determining that the town's
sign regulations were content neutral, and specifically rejecled the
suggestion that the Gilbert sign code was content based because
it discriminated between calegories of noncommercial speech on
its face. That decision paralleled similar decisions in other federal
circuit courls of appeal, including the Third,” Fourth," and Sixth™
(covering Michigan) circuits. These courts generally rejected ar-
guments raised by sign owners that sign codes differentiating
among sign types based on broad categories—i.e., polilical, real
estate, conslruction, etc.—was indicative of the type of content
discrimination prohibited by the First Amendment.

Two other circuits, the Eighth'® and Eleventh,' took a much
stricter approach thal demanded thatl sign regulations should not

Planning & Zoning News®/July 2015



in any way differentiate among signs based upon message. Un-
der this approach, if a code enforcement officer was required to
read the lext of a sign to properly enforce the code, the sign code
should be found conlent based. Thus, distinguishing between, for
example, political signs and evenl signs would be constitutionally
fatal under Lhis latter approach.

Recognizing this splil among the courls of appeals, the Su-
preme Court granted certiorari review in Reed.

Loss for the Town

In the Supreme Courl's Reed decision, justices unanimously
agreed that the town’s sign code was content based.

The majority opinion, aulhored by Justice Clarence Thomas
and joined by five olher justices, held that regulations of speech
must be both facially content neutral and cantent neutral in their
purpose. As lhe Courl said, the “commonsense meaning of the
phrase ‘content based’ requires a court to consider whether a
regulation of speech ‘on its face’ draws distinctions based on the
message a speaker conveys.”® Thus, if a sign code makes any
distinctions based on lhe message of the speech, the sign code
is content based. According to the majority, only after determining
whether a sign code is neutral on its face should a court inquire as
to whether the law is neutral in its juslification. Because Gilbert's
sign code differentiated between political, ideological, and event
signs based on lhe message of the sign, the code was found con-
tenl based.

Upon making that finding, the majority applied strict scrutiny,
the most demanding form of constitutional review, which requires
the government to show lhat “the restriction furthers a compel-
ling interest and is narrowly tailored to achieve that interest.””
As exemplified by Reed, regulations subjected to strict scrutiny
rarely survive a court’s review. Because lhe code placed strict
limits on temporary event signs but more freely allowed ideologi-
cal signs—despite the fact that both sign types have the same
effect on traffic safely and community aesthetics—the code failed
the narrow tailoring requirement of strict scrutiny.

“Because Gilbert’s sign code differentiated between po-
litical, ideological, and event signs based on the message of
the sign, the code was found content based. *** Because the
code placed strict limits on temporary event signs but more
freely allowed ideological signs—despite the fact that both
sign types have the same effect on traffic safety and commu-
nity aesthetics—the code failed the narrow tailoring require-
ment of strict scrutiny.”

Three concurring opinions were filed in the case. Justice Sam-
uel Alito filed a concurrence, joined by two other justices, in which
he agreed with the majority’s ruling, but listed nine forms of sign
regulation that he would find to be content neutral. These forms
included regulation on the basis of size, location, lighting, fixed
versus electronic messaging, public versus private property, resi-
denlial versus commercial properly, on- and off-premises distinc-
lions, and display time limits.?°

In two concurring opinions, one by Justice Stephen Breyer and
the other by Justice Elena Kagan, three justices concurred in the
judgment bul disagreed with the majority’s application of strict
scrutiny to the Gilbert code. Justices Breyer and Kagan would
have applied intermediate scrutiny, a less demanding constitu-
tional standard that requires the governmenl to demonstrate that
a speech regulation is narrowly tailored to a significant (as op-
posed to compelling) governmental interest. Traffic safety and
aesthetics, for example, are significant governmental interests.?!
Still, however, both Justices Breyer and Kagan found the Gilberl
sigh code unconstitutional, because ils sign categories were not
tailored to the code’s slated regulatory purposes. As the major-
ity found, the distinctions between temporary event signs, polili-
cal signs, and ideological signs did nothing to further the gov-
ernment’s goal of beautifying the community and reducing traffic
hazards.
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Answers and Questions After Reed

Reed clarified some aspects of sign regulation, but also lefl
several queslions unanswered. Four points of clarificalion from
Reed are worth mentioning. First, lhe decision reaffirmed the
principle that content based regulalions are subjecl to strict scruli-
ny and presumptively unconstitutional. Second, the majority opin-
ion resolved the prior split between the circuil courts of appeal by
requiring both facial content neutrality and a neutral purpose for
sign regulations, and determined lhat a regulation’s purpose is ir-
relevant if the regulation is not neutral on ils face. Third, the Courl
determined that categorical signs, such as directional signs, real
estate signs, construclion signs, etc., are content based where
they are defined by aspects of the signs’ message. Fourth, the
Court staled that categorical signs which purport lo be “speaker
based,” that is, the regulation applies to certain speakers but not
olhers, may be found content based and subjected lo strict scru-
liny.

As for unanswered guestions following Reed, there are many,
including the following:

- Is there any form of sign regulalion by category or function
which is still constitutional? For example, is there any way for
a local government lo regulate temporary event signs, politi-
cal signs, real estate signs, conslruclion signs, directional or
wayfinding signs, or are all of these distinclions now constitu-
lionally fatal?

Is distinguishing between on-premises and off-premises signs
still constitutional? This distinction has, for example, allowed
states and local governments to regulate billboards and stan-
dard onsite business signs differently. The Reed majority did
not address this queslion, nor did it specifically overrule Me-
tromedia v. City of San Diego, which previously upheld the
on-premises/off-premises distinction.

What does Reed mean for commercial speech regulation?
Technically, Reed applies only lo noncommercial speech,
but some of the references in Reed point to cases that re-
viewed commercial speech regulations. Specially, Reed ciles
extensively 1o Sorrell v. IMS Health,*? a 2011 case in which
the Supreme Courl applied a content neutralily analysis typi-
cally reserved for regulations of noncommercial speech to a
Vermont regulation of commercial speech. If Sorrell implicitly
gave more constitutional protection to commercial speech,
does Reed expand upon this protection?

What is Reed’s impact on the highway advertising acts that
exist in all 50 of the slates? For example, the Michigan High-
way Advertising Acl of 1972 prohibils signs “that purport to
regulate, warn, or direct the movement of traffic or that inter-
fere with, imitate, or resemble any official traffic sign, signal, or
device.”™ Under the Reed majority’s analysis, many of these
prohibitions could be deemed content based and subject to
strict scruliny.

Is sign regulalion on the basis of land use still constilutional?
The Reed majority marginalized Gilbert's defense thal ils sign
code did not regulate the content of signage, but rather regu-
lated on the basis of the sign owner or speaker, and noted that
speaker-based regulalion could also be subject to strict scru-
tiny if “the legislature’'s speaker preference reflects a content
preference.” What constitutes speaker-based regulation?
When does a speaker preference reflect a content prefer-
ence? |s sign regulation by land use speaker-based if, say,
residential properly owners get less signage than commercial
property owners?

Does the Reed majority opinion overrule prior cases which
upheld special regulalions for adult businesses based on the
“secondary effects” doclrine? The secondary effects doclrine
holds thal regulations of certain lypes of speech, such as
adull entertainment, are conlent neutral when they are justi-
fied on the grounds that certain lypes of speech have negative
“secondary effects” on the surrounding community.

Whal governmental interests, if any, are sufficienlly com-
pelling for sign regulations to survive strict scrutiny? Lower
courts have held thal aesthetics is not a compelling interest,
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and some have similarly heid that traffic safety is not compel-
ling. The Reed majority suggests some sign regulations which
might survive strict scrutiny, but does not provide much guid-
ance on this question.

Suggestions for Practice

The result in Reed puts a much greater obligation on local gov-
ernments to ensure that sign regulations are content neutral both
on their face and in the government's underlying purpose for the
regulations. Some observers anticipate that the decision will re-
sult in more freedom for sign owners to display signs of various
messages, while others have suggested lhat the result in Reed
might encourage governments to take a more cautious approach
to sign regulation that more broadly suppresses speech. In any
event, Reed is almost certain to provide sign owners with addi-
tional firepower to challenge local sign codes, and puts local gov-
ernments at increased risk of a sign code challenge.

Local governments are not without options, however, As a first
step, local governments should review their sign codes carefully,
with an eye toward whether the code is truly content neutral. Con-
sult a lawyer knowledgeable in First Amendment and sign issues
to conduct an initial review and provide recommendations. If the
sign code contains some potential areas of content bias—for ex-
ample, if the code contains different regulations for political signs,
construction signs, real estate signs, or others—consider amend-
ing the code to remove these distinctions.

In cases where a sign code update might take time, local plan-
ners and lawyers should coach enforcement staff not to enforce
distinctions which might cause problems. Gilbert was steadfast in
its sign enforcement, but that steadfastness resulted in ten years
of litigation and excessive legal fees for the town. If a local sign
code contains content based distinctions and a private party com-
plains of differential treatment, it may be wise for the local govern-
ment to avoid enforcement action on questionably content based
rules.

Local governments should also ensure that sign codes contain
all of the "required” elements of a sign code.

1. The code should contain a purpose statement that, at the
very minimum, references traffic safety and aesthetics as
purposes for sign regulation.

7
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2. The code should contain a message substitution claus
that allows the copy on any sign to be substituted with nor
commercial copy.

3. The code should contain a severability clause to increas:
the likelihood that the code will be upheld in litigation, eve
if certain provisions of the code are not upheld.

In preparing the purpose statement, it is always best to lin
regulatory purposes to data, both quantitative and qualitative. Fo
example, linking a regulatory purpose statement to goals of thi
local comprehensive plan, such as community beautification, in
creases the likelihood that the code will survive a challenge. |
traffic safety is one of the purposes of the sign code (it should be)
consult studies on signage and traffic safety to draw the connec
tion between sign clutter and vehicle accidents.

In conducting the review of the sign code recommended above
planners and lawyers should look to whether the code containt
any of the sign categories that most frequently lead to litigation
For example, if the code creates categories for political signs, ide
ological or religious signs, real estate signs, construction signs
temporary event signs, or even holiday lights, it is likely that the
code is at greater risk of legal challenge. As a general rule o
thumb, the more complicated a sign code is, i.e., the more cat
egories of signs the code has, there will be a higher risk of a lega
challenge.

Conclusion

Reed is likely to precipitate a significant shift in courts’ treat
ment of sign codes under a First Amendment challenge. Loca
governments thus would be wise to undertake sign code reviews
and, if necessary, revise now to ensure that the code does no
contain any of the content based distinctions that created prob-
lems for Gilbert. Where necessary, local governments shoulc
consult resources—including planners and lawyers knowledge-
able in First Amendment issues—to be certain that sign codes
do not carry more risk than the local government desires to bear.

Readers are encouraged to obtain a copy of Michigan Sign
Guidebook: The Local Planning and Regulation of Signs,
published by Scenic Michigan. More information can be found ai

httQ://Scenfcmichfgan.org/sfgn-regufaﬁon-guidebook[

Note: Portions of this
article are  excerpted
from Brian J. Connolly,
Supreme Court Will Re-
view Sign Case With Sig-
nificant Consequences
for Governments, Busi-
nesses, Rocky Mountain
Real Estate Law, http:/i
www.rockymountainreal-
estatelaw.com/2014/07/
supreme-court-will-review-
sign-case-with-signifi-
cant-consequences-for-
governments-businesses/
{(Jul. 31, 2014); and Brian
J. Connolly, U.S. Supreme
Court Deals Significant
Setback for Local Gov-
B crnments in Sign Case,

# Rocky Mountain Real
=& Cstate Law, hitp//www.
= rockymountainreales-
| tatelaw.com/2015/06/u-s-
! supreme-court-deals-sig-
7 nificant-setback-for-local-
governments-in-sign-case/
(Jun. 18, 2015).
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Q. Which signs in this photo of Times Square musl be subject to content neutral sign regulations?
A, All noncommercial signs, and perhaps commercial signs as well. Are your sign regulations conlent neutral?
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FOOTNOTES
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609 (6th Cir. 2009).

16 See, e.g., Neighborhood Enters., Inc. v. City of St. Louis, 644 F.3d

728 (8th Cir. 2011).

governments from removing certain political signs placed in 17 See, e.g., Solantic, LLC v. City of Neptune Beach, 410 F.3d 1250

conneclion with an electicn. A.R.S. § 16-1019(C).

Religious Freedom Restoration Act claims, however, only the Free
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(11th Cir. 2005).
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10 Reed v. Town of Gilbert, 832 F. Supp. 2d 1070 (D. Ariz. 2011). 24 Slip op. at 13.

11 Reed v. Town of Gilbert, 707 F.3d 1057, 1071-72 (91h Cir. 2013). 25 See, e.g., City of Renton v. Playtime Theatres, Inc., 475 U S. 41
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TAKINGS CLAUSE BARS GOVERNMENT FROM DEMANDING
A CROP SET ASIDE TO MAINTAIN AN ORDERLY MARKET
WITHOUT JUST COMPENSATION

By Steven P. Joppich, Johnson, Rosati, Schultz & Joppich, P.C., Farmington Hills

Horne, et al v Department of Agricul-
ture, 576 U.S.____(2015). U.S. Supreme
Courl Case No. 14-275. Decided June 22,
2015.

he Supreme Court’s opinion in this

case is divided into three "Parts.” Part
| is generally the facts and procedural his-
tory of the case. Part Il addresses three
questions pertaining to a Takings Clause
analysis, bul not including the issue of just
compensation. Part |l addresses the rel-
evance of the just compensation portion
of a takings analysis.

PART |

The Agricultural Marketing Agreement Act
of 1937 is a federal statute that authorizes
the U.S. Secretary of Agriculture lo adopt
what are called “marketing orders” for the
purpose of maintaining slable markets
for particular agricultural products. The
California Raisin Markeling Order (“Or-
der”) at issue in this case requires grow-
ers in certain years to physically turn over
a percentage of their crop fo the federal
government, free of charge. The required
percenlage is determined by the Raisin
Administrative Committee, which is ap-
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pointed by the Secretary of Agriculture.
In 2003 — 2004, this Commitlee ordered
raisin growers to turn over 30% of their
crops, and 47% in 2002 — 2003.

The process involves growers generally
shipping their raisins to a raisin “handler,”
who separates out the raisins that are due
to lhe government under the Order (the
“reserve raisins”), pays the growers only
for the remainder, and packs and sells
that remainder on the open markel. The
Raisin Committee takes physical posses-
sion of the raisins that have been set aside
for the federal government, and decides
how to dispose of them in its discrelion.
The Committee sells some of them on
the noncompetitive markets (e.g., o ex-
porters, federal agencies or foreign gov-
ernments), donates some to charitable
causes or other growers who agree fo
reduce their raisin production voluntarily,
and disposes the remainder by any other
means consislent with the purposes of the
raisin program. The growers retain an in-
leresl in any nel proceeds from the Com-
mitlee's sales, after deductions for certain
subsidies and federal government admin-
istrative expenses. In some years, such
net proceeds were less than the cost of
producing the crop or nothing at all.

The plaintiffs are both raisin growers
and handlers (i.e., they “handle” both their
own raisins and those produced by other
growers). In 2002, the plaintiffs refused
to set aside any raisins for the govern-
menl. The federal government sent trucks
to plaintiffs’ facility to pick up the raisins,
but the plaintiffs refused entry. The De-
pariment of Agriculture then assessed a
fine equal to the market value of the miss-
ing raisins (approximately $480,000.00)
and a civil penally for disobeying the

Order 1o turn them over (approximately
$200,000.00). The plaintiffs then filed this
suit claiming that the reserve requirement
was an unconstitutional taking of their
personal property under the Fiflh Amend-
ment.

Initially, the federal government argued
thal the lower courts did not have jurisdic-
tion to consider the plaintiffs’ constitution-
ally-based “takings” defense lo the fine
imposed by the Depariment of Agricul-
ture. In 2013, thal issue came before the
U.S. Supreme Court, which rejected the
government’s argument and relurned the
case back to the Court of Appeals in or-
der lo address the plainliffs’ constitutional
arguments.

Upon receiving the case back from Lhe
Supreme Court, the Court of Appeals en-
lered a ruling that rejected the plaintiffs’
argument. In support of this ruling the low-
er court asserted lhat "the Takings Clause
affords less protection to personal than
to real property,” and il found lhat grow-
ers “are not completely divested of their
property rights,” because growers retain
an interest in the proceeds from the fed-
eral government’s sale of reserve raisins
(as this summary describes above). The
Court of Appeals went on to explain that
the government in this case is imposing
a reserve requirement in exchange for a
government benefit (being an orderly rai-
sin market), and the plaintiffs could avoid
the reserve requirement by planting dif-
ferent crops. The lower court likened this
case to a situation where a fandowner
could avoid a governmental requirement
for a land use permit simply by using the
land for another purpose that does not re-
quire a permil, which circumstance gener-
ally serves to mitigate against a regulatory



taking claim. Using this analysis, the Courl
of Appeals found that the reserve require-
menl was a “proportional response” to the
government’s interest in ensuring an or-
derly raisin market, and not a taking under
the Fifth Amendment.

PART Il

The U.S. Supreme Court disagreed with
the Court of Appeals and reversed under
an Opinion thal addressed three ques-
tions, which are summarized below.

Question A: Does the government's
duty under the Fifth Amendment to pay
Jjust compensation when it “physically
takes possession of an interest in prop-
erty” apply only to real property and not
to personal property? The Supreme Courl
said “no.” The Court noted thal there is
nothing in the text or history of the Takings
Clause or any case law to suggest that the
rule does not apply to the physical appro-
priation of personal property in the same
manner as it applies to land. The Court
recognized, however, thal there are two
types of lakings with distincl legal review
standards applicable to each. The firstis a
“categorical” or “per se” lakings, in which
the property is physically appropriated
and taken away frem the private property
owner by the government. The second
is referred to as a ‘“regulatory takings,”
being a governmental restriction on the
use of property that goes “"foo far.” In this
case, the Supreme Court found thal the
Raisin Orders constitule an actual physi-
cal appropriation of a portion of the raisin
crops by the government. The Court fur-
ther found that the government takes litle
lo and becomes the owner of the reserve
raisins to the exclusion of the grower and
handlers. While the government may re-
turn a porlion of the proceeds from ifs sale
of the reserve raisins, the Court conclud-

Raisins being readied for packaging

ed that physical ownership of the raisins
has nevertheless been taken away by the
government. As a result of this conclu-
sion, the Court determined that there was
no need to enter into a regulatory laking
analysis, as it did not apply in lhis case.
Question B: Can the government avoid
the duty to pay just compensation for a
physical taking of property by reserving
fo the property owner a contingent inter-
est in a portioni of the value of the prop-
erty, set at the government’s discretion?
The Supreme Courl again answered “no.”
The Court concluded thal, while such eco-
nomic considerations (e.g., whether the
government’s regulation or action has de-
prived the owner of all economically viable
use of the property) are relevant in a regu-
latory takings analysis, they do not apply
in the contex! of a per se or categorical
takings case. In other words, the guestion
ends al the point in time when the Court
concludes that a physical appropriation of
the property by the government has oc-
curred. At that point, it becomes what is
called a "per se"taking of the property, and
the only remaining question is whether the
federal government has paid just compen-
salion for lhe property it has taken. The
Court agreed lhat, as a general matter, if
there are some net proceeds that are re-
turned to the growers or handlers by the
federal government afler the raisins have
been appropriated, such netl proceeds
can be considered in terms of ascerlain-
ing whetlher adequate just compensation
has been paid to the prior owner.
Question C: Does a governmental re-
quirement fo relinquish specific property
as a “condition” to governmental permis-
sion to engage in commerce constitute a
per se taking? The Court answered “yes,”
al least in this case. The government ar-
gued that the reserve requirement is not
a per se taking because raisin growers
voluntarily choose to parlicipate in the rai-
sin market. In making this argument, the
government slated that they can “plant
different crops” or “sell their raisin-variety
grapes as table grapes or for use in juice or
wine.” The Supreme Court began ils anal-
ysis of the government's argument with
lhe somewhat rhetorical slalement “Let
them sell wine’ is probably not much
more comforting to the raisin growers
than similar retorts have been to oth-
ers throughout history.” The Court then
turned to the substance of the issue by re-
viewing one of its prior decisions in a lak-
ings case in which the Court had rejected
an argument that a New York law requiring
a landlord to allow the installation of a ca-
ble box on her rooflop could be aveided by
ceasing lo be a landlord. In that case, the
Supreme Court found that “a fandiord’s
ability to rent his property may not be con-
ditioned on his forfeiting the right to just
compensation for a physical occupation
[or takings of his property by the govern-
ment].” The Court then distinguished two
other prior Supreme Courl decisions in
cases thal involved lakings claims based

on governmental regulations—permits
and taxes applicable 1o private company's
sales of their products or goods. In those
cases, the Court found that there had
been no unconstilutional takings due to
the valuable or special benefit conferred lo
the companies in exchange for the regula-
lions or permission. In comparing those
prior cases lo the present case, the Court
concluded that permission to sell produce
in interstale commerce in the case al hand
is not a similar type of special benefil that
the governmenl can “hold hostage, to be
ransomed by the waiver of constitutional
protection.” Accordingly, the Court reject-
ed the government's argument regarding
this Question.

PART Il

The Opinion concluded with a separate
analysis of an additional issue related to
whether there is a need for the plaintiffs
to have eslablished that just compensa-
tion would not have been afforded to lhe
plaintiffs in this case had they complied
with the California Raisin Marketing Or-
der in 2002. The government claimed that
the plaintiffs never provided evidence to
support that conclusion. The government
further asserted that if the case were sent
back to the lower courts lo engage in evi-
dence galhering on lhe guestion of what
just compensatlion would have been owed
to the plaintiffs had they complied with the
Order, the answer would be zero because
wilhout the price support program, the
plaintiffs would likely have had a net gain
as a result of the government’s appropria-
tion of the raisins. The majority opinion of
the Court began wilh an indication that just
compensation is lo be measured “by the
market value of the property at the time
of the taking,” and concluded that there is
no need to address that issue in this case,
noling the government assessed a fine of
$483,843.53 based on its calculation of
the fair market value of the reserve rai-
sins at the time of the enforcement action
by the government - i.e., the government
had already calculated the amount of just
compensation and cannot now claim ihat
the market value for jusl compensation
purposes is something less. The Court's
opinion also noted that the case has been
pending for over a decade and “has gone
on long enough.”

Judgement of the Courl of Appeals was
reversed. Justice Roberis delivered lhe
opinion of the Court summarized above.
He was joined by Justices Scalia, Kenne-
dy, Thomas, and Alito. Justices Ginsburg,
Breyer, and Kagan also agreed with Jus-
tice Roberts, bul only as to Parts | and I,
above. Accordingly, Justice Breyer issued
a separale written opinion thal concurred
in part and dissented as to Part ||| of Jus-
lice Roberis’ majority opinion, and Jus-
lices Ginsburg and Kagan joined in Jus-
lice Breyer's opinion. Justice Sotomeyer
filed a dissenting opinion disagreeing with
all Parts of the majority opinion. (]
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FEDERAL FAIR HOUSING ACT ALLOWS CLAIMS
ALLEGING A DISPARATE-IMPACT FOR
DISCRIMINATORY HOUSING PRACTICES

Texas Department of Housing and
Community Affairs, et al. v The Inclu-
sive Community Project, et al. 576 U.S.
____(2015). U. S. Supreme Court Case
No. 13-1371. Decided June 25, 2015.

Opinion of the Court

he Inclusive Community Project (ICP)

and olhers brought suit againsl the
Texas Department of Housing and Com-
munity Affairs, City of Dallas, and olh-
ers, ICP alleged that the way housing tax
credits were distribuled to developers, lo
build low-income housing, was having the
effect of placing those residences in low
income areas and fostering segregated
housing practices in violation of the fed-
eral Fair Housing Act (FHA). The Deparl-
ment asserted its practices were neutral
and intended lo benefit those needing
housing; and further the act did not allow
for disparate-impact claims. The U.S. Su-
preme Court (“Court”) held, on a five to
four decision, that the FHA allows dispa-
rate-impact challenges and remanded the
case back to the federal district court lo
determine if the Stale’s actions had the ef-
fect of conlinuing segregation.

Although lower courts had recognized
this type of challenge under statutes pro-
hibiting discrimination, this was a case of
firsl impression before the U. S. Supreme
Courl. The Court took the case to establish
whether a claim of discrimination could be
based on a theory of “Disparate-impact”
as applied to the FHA. Up to that point the
Court only recognized a challenge under
the theory of “Disparate-Treatment” under
FHA. In a “disparate-treatment” claim the
“plaintiff must establish that the defen-
dant had a discriminatory intent or motive,’
[whereas] a plaintiff bringing a disparate-
impact claim challenges practices that
have a 'disproportionately adverse effect
on minorities’ and are otherwise unjusti-
fied by a legitimate rationale.” The dis-
parate-impact challenge could be made
againsl what would otherwise be a ratio-
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nal policy intended to satisfy the slatutory
purpose; but as applied has an otherwise
disproportional adverse effect.

In this case ICP challenged how ihe
state and city were issuing low income
tax credits to housing developers. The
Federal Department of Housing and Ur-
ban Development (HUD) encouraged the
use of low income tax credits in low in-
come neighborhoods, where low income
waiting lists were high, and where it was
consistenl with community revitaliza-
lion plans, Texas’ poinl system included
lhose standards; however, it added other
criteria. ICP claimed that those practices
resulted in placing more credits in low
income areas and less in higher income
neighborhoods, thus contributing to seg-
regation. ICP offered statistical data that
showed about half of the credits going to
areas with less than 10% white residents,
and about only a third into predominantly
while neighborhoods; and over 90% were
issued in census tracts with less than 50%
Caucasian residents.

The Federal District Court found a pri-
ma facie case for a discriminatory practice
based on the numerical data presenled.
The District Court held that Texas had
“failed to meet [its] burden of proving that
there are no less discriminatory alterna-
tives." The court then wenl on to require
the State to consider other criteria, such
as locations near good schools and to dis-
qualify areas of high crime and hazardous
conditions.

Texas appealed to the 5" Circuit Court
of Appeals. During that appeal, HUD is-
sued new regulations recognizing a
disparate-impact /iability where aclions
show a discriminatory impact that causes
or will cause a prohibited result. Follow-
ing the new HUD regulations, the Court
of Appeals, based on earlier precedentls,
held disparale-impact cognizable under
the FHA. Bul on the merits of this case, il
reversed and remanded the case back to
the District Court. It found that the Dislrict
Court should not have placed the burden
on the stale to prove there were no less
discriminatory alternatives for distributing
tax credits. A concurring opinion suggest-
ed that the lower court relied loo heavily
on the statistical data withoul looking at
causation. Again Texas and others ap-
pealed.

The U.S. Supreme Court took the case
lo address whether there could be dispa-
rate-impact liability. It began its analysis
by looking al both historical and statutory
actions in the area of residential segre-
gation and discrimination in general. It
noted that de jure segregation was made

unconslitutional nearly a hundred years
earlier (in Buchanan v. Warley, 245 U.
S. B0 (1917)); however, segregalion con-
tinued, particularly in housing because of
economic and social practices. Il was not
until the mid-Twentieth Cenlury when laws
began to address racial and residential
segregation by prohibiting racially restric-
tive covenants and redlining. The racia!
unrest of the 1960s lead to the Kerner
Commission Report, which warned thal
racial separation was beginning lo split
the country. It recommended a number of
practices to eliminale housing practices
thal fostered racial segregation. Coming
from that Report and on the heels of the
death of Dr. Martin Luther King, came the
Fair Housing Act, 42 USC §3601 ef sec,
the Civil Rights Act of 1968, and later the
amendments lo the FHA in 1988, All of
which the Court holds as critical to its de-
cision.

The Courl begins its legal analysis of
disparate-impact by looking at two other
anti-discrimination statutes — Title VII of
the Civil Rights Act of 1964, and the Age
Discrimination in Employmenl Act of 1967
(ADEA), 81 Stat. 602 et seq., as amend-
ed. Both acts predate lhe FHA and both
require thal one loock beyond mere dispa-
rate-treatment. Under Title VII, Griggs
v Duke Power Co., 401 US 424 (1971),
an employmenl discriminalion case, the
Court “reasoned that disparate-impact Ii-
ability furthered the purpose and design
of the statute.” Il found that, Congress
“proscribe[d] not only overt discrimination
but also practices that are fair in form, but
discriminatory in operation.” The Court
read into Griggs that “Congress directed
the thrust of [the act] to the consequences
of employment practices, not simply the
motivation.” In addition the Griggs Court
put on [imits, on such liability by allowing
“business necessity” as a defense.

Under ADEA the Supreme Court also
found age discrimination could be chal-
lenged by disparale-impact praclices
even though the policy may be rational.
In Smith v City of Jackson, 544 US
228 (2005), the Court affirmed Griggs.
The Smith plurality emphasized that both
Title VIl and ADEA contained language
“prohibit{ing] such actions that ‘deprive
any individual of employment opportuni-
ties or otherwise adversely affect his sta-
tus as an employee, because of such indi-
vidual’s’ race or age.” The Court said Lhat
“the text of these provisions ‘focuses on
the effects of the action on the employee
rather than the motivation for the action of
the employer’ and therefore compels rec-
ognition of disparate-impact liability.” [Em-




phasis in the original.] The Court then held
“that antidiscrimination laws must be
construed to encompass disparate-im-
pact claims when their text refers to the
consequences of actions and not just to
the mindset of actors, and where that in-
terpretation is consistent with statutory
purpose. These cases also teach that
disparate-impact liability must be lim-
ited so employers and other regulated
entities are able to make the practical
business choices and profit-related
decisions that sustain a vibrant and
dynamic free-enterprise system. And
before rejecting a business justifica-
tion—or, in the case of a governmental
entity, an analogous public interest—a
court must determine that a plaintiff has
shown that there is ‘an available alter-
native . . . practice that has less dispa-
rate impact and serves the [entity’s] le-
gitimate needs.””

The Court then looks at the FHA and
specifically at the two sections ICP chal-
lenged — Section 804(a) and 805(a). Sec-
tion 804(a) makes it unlawful:

“To refuse to sell or rent after the
making of a bona fide offer, or to refuse
to negotiate for the sale or rental of, or
otherwise make unavailable or deny, a
dwelling to any person because of race,
color, religion, sex, familial status, or
national origin.” 42 U. S. C. §3604(a).
Section 805(a) states:

“It shall be unlawful for any person or
other entily whose business includes
engaging in real estate-related transac-
tions to discriminate against any person
in making available such a transaction,
or in the terms or conditions of stch a
transaction, because of race, color, re-
ligion, sex, handicap, familial status, or
national origin.” §3605(a).

The Court sees Congress' use of the
phrase “otherwise make unavailable” as a
reference to “consequences of an action
rather than the actor’s intent. ... This re-
sults-oriented language counsels in favor
of recognizing disparate-impact liability.
... The Court has construed statutory lan-
guage similar to §805(a) to include dispa-
rate-impact liability. ... (holding the term
discriminate  encompassed disparate-
impact liability in the context of a statute’s
text, history, purpose, and structure).” The
Court found that all three statutes (FHA,
Title VIl and ADEA) look to results, even
though they did not use the exact same
language.

The Court also said the 1988 amend-
ments to the FHA confirms this holding.
By the time the FHA was amended, nine
of the circuits had adopted an interpreta-
tion of the FHA that encompassed dis-
parate-impact liability. Congress could
have overruled those holdings in the 1988
amendments had it intended; but took no
such action. In fact, Congress rejected a
provision that attempted to remove dis-
parate-impact liability from certain zon-

ing decisions. The Court noted that what
Congress did do was to build in three
exemptions to avoid an overreaching of
such claims of disparate-impact. It would
recognize defenses in matters of busi-
ness appraisals, prohibiting individuals
who committed certain criminal acts, and
setting residential occupancy limits. Con-
gress would not have taken those actions
if it did not find disparate-impact liability as
a viable theory to challenge discriminatory
practices.

The Court recognized that discrimina-
tory practices have found their way into

“zoning laws and other housing re-
strictions that function unfairly to exclude
minorities from certain neighborhoods
without any sufficient justification. Suits
targeting such practices reside at the
heartland of disparate-impact liability.”
Towards this end the Court said “dispa-
rate-impact liability under the FHA also
plays a role in uncovering discriminatory
intent: It permits plaintiffs to counteract
unconscious prejudices and disguised
animus that escape easy classification
as disparate treatment.”

The Court, however, recognized there
must be limits to avoid serious constitu-
tional questions and to protect potentjal
defendants from abusive claims. Dispa-
rate-impact liability has some key excep-
tions. Liability is limited “to give housing
authorities and private developers lee-
way to state and explain the valid inter-
est served by their policies. This step of
the analysis is analogous to the business
necessity standard under Title VII ... "
Disparate-impact liability cannot be based
solely on a showing of statistical disparity.
If statistics are used, a statistical disparity
will fail if one cannot point to a policy(s)
that would cause such disparity. Statisti-
cal evidence may establish a prima facie
case, but more is needed. Looking to that
alone could lead to the use of quotas,
which the Court emphasized, “raises seri-
ous constitutional concerns.” Where a le-
gitimate “business” justification is shown,
the challenger must show that there is an
available alternative that has less impact
and still serves the legitimate needs.

The Court states:

“It would be paradoxical to consirue
the FHA (o impose onerous costs on
actors who encourage revitalizing di-
lapidated housing in our Nation'’s cit-
fes merely because some other priority
might seem preferable. Entrepreneurs
must be given latitude to consider mar-
ket factors. Zoning officials, moreover,
must often make decisions based on a
mix of factors, both objective (such as
cost and traffic patterns) and, at least to
some extent, subjective (such as pre-
serving historic architecture). These fac-
tors contribute to a community's quality
of life and are legitimate concerns for
housing authorities. The FHA does not
decree a particular vision of urban de-
velopment; and it does not put housing

authorities and private developers in
double bind of liability, subject to st
whether they choose to rejuvenate
city core or to promote new low-incom
housing in suburban communities. A
HUD itself recognized in its recent rule
making, disparate-impact liability ‘doe
not mandate that affordable housing b
located in neighborhoods with any pa
ticular characteristic."

Where a court finds disparate-impact |
ability it may order remedial actions whic
concentrate on eliminating the offer
sive practice(s). It must use race-neutr:
means, not targets or quotas which ar
often suspect, in a fashion which foster
diversity and combats segregation. How
ever, “the mere awareness of race in a
tempting to solve the problems facing i
ner cities does not doom the endeavor &
the outset.”

Justice Kennedy, joined by Ginsburg
Breyer, Sotomayor and Kagan JJ, con
clude by holding

“that disparate-impact claims ar
cognizable under the Fair Housing Ac
upon considering ifs results-oriente:
language, the Court's interpretatio
of similar language in Title VIl and th

ADEA, Congress’ ratification of dispa

rate-impact claims in 1988 against th

backdrop of the unanimous view of nin

Courts of Appeals, and the statutor

purpose.”

The Court of Appeals is affirmed anc
the case is remanded to determine if dis
parate-impact liability does in fact exist ir
the State's (and City’s) actions.

Dissenting Opinions

Two dissenting opinions were offered
Justice Thomas challenged the major
ity’s foundation in upholding the Griggs
opinion. He believes that Congress dic

‘not intend disparate-impact liability ir

drafting the Civil Right Act, rather it was
an outgrowth of the EEQC's aggressive
efforts. The Griggs case was in error anc
this case uses stare decisis to perpetuate
itin the FHA. He noted that “[rjacial imbal.
ances do not always disfavor minorities.
Thomas gave as an example the fact tha
over 70 percent of the NBA was made o
black players; reminding the Court that no
all imbalances are indicative of disparate
treatment or impact.

Justice Alito, joined by Roberts, C.J.
and Scalia and Thomas JJ, dissentec
holding that disparate-impact alone can-
not give rise to liability. Alito argued thal
it is the intention of the party/agency that
establishes disparate actions. The statu-
tory language that the majority holds as
controlling, which reads “otherwise make
unavailable” (from §804(a)} is not opera-
tive. To the dissenters, the better reading
is in the wording from Section 805(a) “be-
cause of.” This phrase leads lo the reason
of — the intention behind — the discrimi-
natory action. Alito warned that opening
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up liability for disparate-impact will lead
lo perverse outcomes on both sides. He
ciles a case where a landlord (slumlord)
sued a municipality who forced him to ad-
dress rat infestation and other unsanitary
conditions in his housing development.
The landlord argued by taking those ac-
tions he was forced to raise the rents,
which disproportionally impacted the
poor. The Dissenters would hold that the
original reading of the FHA does not allow
for such liability. It only now comes as an
expanded view from whal Congress firsi
wrote.

Commentary

The Supreme Court affirmed what most
of the appellate courts had already es-
tablished ~ thal there can be disparate-
impact liability under the FHA. What the

Supreme Court added was this liability
can be rebutted; and there are limits which
may otherwise allow aclions that have that
apparent effect. What is still suspect are
lhe use of quolas. The Court made clear
that there could be difficult choices be-
tween two appealing and otherwise neu-
tral policies. The dissent warns that this
will result in abuse and further litigation.
The case also specifically highlights that
zoning laws and many housing regula-
tions can be used lo thwart their intended
policies. For Lhat reason it made clear that
disparate-impact liability continues to ex-
ist for those that abuse il. Planners, zon-
ing officials, and community leaders must
be vigilant to insure that their decisions
and actions, although well intentioned, do
nol have the effect of creating or foslering
discrimination and segregation. And, thal

any actions taken are the least intrusive
necessary to achieve the intended resull.

This case comes on the heels of HUD's
release of new regulations, which are de-
signed to give guidance on fair housing
practices. Its Affirmatively Furthering Fair
Housing (AFFH) Final Rule will simplify
and clarify how communities can build
and use betler information to analyze seg-
regalion patlern; come up with community
revitalization plans lo reduce segrega-
tion; and set fair housing priorities. The
Court acknowledged lhese efforts in its
opinion. HUD will soon be releasing new
tools and information lo assist in making
belter choices and policies. Clearly the
consideration of disparate-treatment and
disparate-impact liability will piay a role in
this process. a
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EPA MUST CONSIDER COST BEFORE DECIDING
WHETHER NEW AIR POLLUTION REGULATIONS ARE

APPRO

By Mark A. Wyckoff, FAICP, Editor

PRIATE AND NECESSARY

Michigan et al. v. Environmental Protection Agency et al.
576 U.S.____(2015). U.S. Supreme Court Case No. 14-46. De-
cided June 29, 2015,

This case was brought by Michigan Attorney General Bill
Schuetle who was joined by A.G.s from 22 other sltates. They
challenged regulations by the Environmental Protection Agency
(EPA) imposing harsher standards to regulate emissions of haz-
ardous air pollutants from stationary sources such as factories
and refineries. Coal power electric generating facililies were par-
ticularly affected.

The EPA concern was over the health impacts of the air pol-
lutanls. The industry concern was over the significant additional
costs that would be imposed relative to the benefil.

The litigalion was over provisions of the Clean Air Act, 42 USC
§7412. Under this section, power plants could be regulated only
if the EPA concluded that “regulation is appropriate and neces-
sary” after examination of studies of impacts to human health cre-
aled by power-plant emissions. The EPA conducted Lhree studies
and found that power-plant emissions (especially from coal-fired
power plants) were "appropriate” because lhey pose public health
and environmenlal risks, and “because controls capable of reduc-
ing these emissions were available,” The EPA found regulation
‘necessary” because compliance wilh other requiremenis of the
Clean Air Act did not eliminate those risks.

In a 5-4 opinion, a majority of the U.S. Supreme Court was
generally comfortable with these conclusions by lhe EPA as far
as they went, but sided with plaintiffs who argued that cost was
a consideration that had to be taken into account in making the
decision. However, the EPA refused to take cost into consider-
alion despile its own studies which estimated “that the cost of its
regulations to power plants would be $9.6 billion a year, but the
quantifiable benefits from the resulting reduction in hazardous-
air-pollutant emissions woulid be $4 to $6 million a year.” These
were direct benefits. The EPA argued when ancillary benefits of
the regulations were considered, there would be between $37
and $80 billion in benefits and up to 11,000 premature deaths and
130,000 asthma cases would be prevenied annually. However,
these costs and benefits were not formerly considered by the EPA
when making lhe rules at the front end of the rulemaking process.
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The case was on appeal from the U.S. District Courl in Wash-
ington, D.C. that had upheld the EPA’s refusal to consider the cost
of lhe regulation. Justice Scalia delivered the opinion of the Su-
preme Court, in which Chief Juslice Roberts, and Justices Ken-
nedy, Thomas, and Alito joined. Justice Thomas filed a concur-
ring opinion. Justice Kagan filed a dissenting opinion, in which
Justices Ginsburg, Breyer, and Sotomayor joined.

Majority Opinion
The majority carefully considered the Clean Air Act and the
EPA’s analysis and concluded:

1. The EPA had to consider “the refevant factors.” In the majori-
ty's opinion, “the EPA strayed well beyond the bounds of rea-
sonable interpretation in concluding that cost is not a factor
relevant o the appropriateness of regulaling power plants.”

2. While “appropriate and necessary is a capacious phrase,”
when read “against the backdrop of established administra-
live law, this phrase plainly encompasses cost. It is not ratio-
nal, never mind ‘appropriate,’ to impase billions of dollars in
economic costs in return for a few dollars in health or envi-
ronmental benefits.”

3. The EPA argued unsuccessfully that cosl was not expressly
listed in the slatule as a relevant factor and cited other case
law in their defense. The majority was unpersuaded and
pointed out the whole reason the Clean Air Acl has a sepa-
rate provision for regulating power plants is because they are
different and need to be treated differently and that cost is
very relevant in regulating them.

4. The majority held lhat lhe “EPA must consider cost — includ-
ing the cost of compliance — before deciding whether regula-
tion is appropriate and necessary.” The Courl left it up to the
EPA “within the iimits of reasonable interpretation,” (o decide
how to account for cost.

The majority reversed the lower court and remanded,

Concurring Opinion

Juslice Thomas in a concurring opinion went further than the
majority opinion. He argued il was time for the Court to aban-
don the presumption of deference to federal agencies altogether.
An older U.S. Supreme Court case, Chevron U.S.A. v Natural



Resources Defense Council in 1984, had laid down a two-part
test for reviewing agency interpretations of federal statutes. The
first step required judges to determine if the agencies interpreta-
tion of the law is consistent with the clear meaning of the text
of the statute. Second, if there is no clear conflict, then judges
should uphald the agencies interpretation, especially where the
texl is ambiguous, as long as the agency interpretation is reason-
able. Thomas argued that Chevron went too far and disrupted
the constitutional order by giving agencies the ability to “legislate”
through “reasonable” interpretation of ambiguous federal law or
by rulemaking that Congress should be doing by statute. Thom-
as argued that since the Constitution vests judicial power in the
courts, it must be the courts—not administrative agencies—that
are interpreting the law, He argued lhat this transfer of power oc-
curred because judges were acquiescing to it. No other justices
signed on to his concurrence.

Dissenting Opinion

Justice Kagan took a more nuanced look at the actions of the
EPA and was joined by four justices in her dissent. She argued
that the majority missed the impact of the process that the EPA
was obligated to follow, and thal as a result of that process, the
EPA reached a reasonable conclusion to not include cost in their
decision at the front end of the process as the majority felt was
necessary. The minority conclusion was that it was reasonable
for the EPA to consider costs at a later stage in the regulatory
process. The courts have allowed this in prior decisions.

Kagan argued the EPA must follow an incremental process and
be sensitive to facts that require treating different parties differ-
ently. In this case, “plants designed to burn low-rank virgin coal”
from “plants designed to burn high-rank coal.” Kagan wrote the
EPA is better suited than the courlts to figure out how to handle
its statutory responsibilities and that per the Chevron decision,
Congress has left those decisions to the agencies.

Commentary

In classic Washington form, this opinion is a partial victory
for the two major sides. Those who think federal agencies are
exercising too much unfettered authority, saw a majority of lhe
Supreme Court knock down a major rule by a powerful federal
agency. To those who supported the new power plant rules, the
EPA has not really lost yet, as the case was remanded and the
EPA could now consider costs and rewrite the rule, essentially
keeping it in place,

Ironically, the EPA has already won in the eyes of many observ-
ers". Since the EPA regulation was put in place in 2011, many, if
not most coal-fired power plants have either converted to natu-
ral gas (or are in the process of doing so), or are being retired,
or will be retrofitted with the required anti-pollution equipment.
Plus, coal orders, and hence, coal mining have been sharply cut
back, and with them, there is less pollution from mining coal. Plus
the EPA's carbon limits are expected to shut down even more
coal-fired power plants and with them coal air pollution. And last
year the Supreme Court upheld the EPA cross-state pollution rule
in EPA v EME Homer City Generation (2014) further signaling
the need for electric generation plants to produce less polluting
power.

Perhaps the immediate lesson to the EPA is that with ambigu-
ous federal statutes, agency discretion to reach a reasonable de-
cision is not unfettered, and that costs and benefits have to be
seriously considered early in the process, not later. A more subtle
message is that efforts by federal agencies to act as if they were
legislative bodies in the interpretation of statutes will at some point
likely resuit in the significant curtailment of agency interpretation
and rulemaking authority, and that it is wise to sooner, as opposed
to later, factor this into agency decisions by not over-reaching. 21
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MICHIGAN’S BLUE ECONOMY:
The World’s Freshwater Capital and Center
for Freshwater Innovation

Anew report documenting Michigan’s
Blue Economy was released in April
by the Michigan Economic Center at Pri-
ma Civitas and Grand Valley State Univer-
sity's Annis Water Resources Institute. [t
is tited MICHIGAN'S BLUE ECONOMY -
Making Michigan the World’s Freshwa-
ter and Freshwater Innovation Center.
The interactive report (with stunning
aerial photographs), available at www.
michiganblueeconomy.org, is designed
to spur strategic actions to expand and
grow the State's already impressive Blue
Economy, and help Michigan to become
the world's freshwater capital and water
innovation center, A PDF version is avail-
able at: http:/michiganblueeconomy.org/
wp-content/uploads/2015/03/Michigan-
Blue-Economy-Report.pdf.

This visually rich report tells the story of
how water and water innovation powered
the rise of Michigan's economy. It lays out
an agenda for how Michigan can realize
new economic opportunities as “smart
water” business innovators; a global water
education and research powerhouse; and
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leverage our abundanl and beautiful wa-
ters to make Michigan the mast attractive
place to live, work and play.

The website defines Michigan's Blue
Economy and details it's size, scope and
power. Water and water innovation al-
ready creates nearly $60 billion annually
in economic activity

“More than one in five Michigan jobs
already are linked to water, and given

Michigan’s unique natural water, and

water innovation assets, we can be the

world’s center of water work, and seize
more than our share of growing global
water-solutions business, and related

. jobs,” said John Austin, lead author of
the report.

“There is only so much waterfront
real estate, and with 3,000-plus miles
of Great Lakes freshwater coast, 11,000
infand lakes, hundreds of rivers, and
coastal and inland wetlands, Michigan
is a magical place to live, work and play-
-if the water is clean, you can get to it,
and we use it in a sustainable fashion,”

By Michigan Economic Center at Prima Civitas

said Alan Steinman of Grand Valley
State University, co-author of the report.

“Taking advantage of our incredible
water resources has become an exciting
priority for communities across Michigan
who are reclaiming and reconnecting to
their waterfronts, and making them the
Main Street of their communities.”

The Michigan Blue Economy report de-
fines the five ways that water matters to
jobs and the economy—and details the
economic impact of Michigan's water-
based economy, including:

+ Transportation, ports, shipping: con-
tributing over 65,000 jobs and $3 bil-
lion dollars annually;

* Big water-using sectors such as farm-
ing and manufacturing, which account
for 581,000 Michigan jobs;

* Emerging water growth sectors, in-
cluding water technology product and
service firms that account for 138,000
jobs;

* Economic activity driven by water
placemaking: water cleanup, water-
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front development and recreation and

enjoyment, which colleclively account

for more lhan 175,000 jobs and $12.5
billion annually;

* Water research, educalion centers
and conservalion organizations: the
Urban Research Corridor (URC) re-
search universities alone conducted
$300 million worth of water research
over recen! years. Water conserva-
tion organizations employed 2,700
people and contributed $80 million 1o
incomes.

The report tells the stories of how Michi-
gan companies like Ford Motor Company
became one of the greenest companies in
the world through smart water use; Dow
Chemical claims worldwide water tech-
nology innovation leadership; Whirlpool
finds a fulure in making hyper-walter effi-
cient appliances and kitchens; auto parts
makers like Cascade Engineering re-en-
gineer to make life-saving waler cleaning
products for developing countries, and
Steelcase pioneers waler and energy
conservation tools in its global supply
chain. Newer firms are emerging as Blue
Economy leaders, too, including Somnia
Global, which finds innovative ways to
clean hospital waste and manufacturing
water-byproducts, and Limnotech, which
engineers water cleanup and ecosystem
management efforts worldwide,

“Michigan already is a leading cen-
ter of water R&D, invention, and new
smart water technologies and business
development,” said Austin. “Michigan
can show the rest of the world how to be
smart stewards of freshwater, and be-
come the nation’s leader in water-based
Jobs and economic development.”

The report also documents the work
of more than 40 Michigan communities
focused on water placemaking for eco-
nomic development, including Manistee,
Grand Rapids, Marquette, Muskegon,
and the necklace of Southeasl Michigan
communities from Port Huron to Monroe.
All are reclaiming once-industrial water-
fronts, and re-orienting communily life to
face and enjoy the water.

“Our water and nalural resources
first propelled our economy, and today
Michigan communities are cleaning and
reconnecting to their waterways as a
central strategy for community revital-
ization” said Austin.

The repori features the significant wa-
ter research, innovation and education
programs al Michigan's colleges and uni-
versities, like Northwestern Michigan Col-
lege, lhe University Research Corridor
institutions (Michigan State University,
University of Michigan, and Wayne Slate
University), Central Michigan University,
Delta College and Grand Valley State
University, who are pioneers in solving
local, Great Lakes and truly global fresh-
water challenges. In the process, they are
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educaling the water problem solvers, and
providing future stewards that the world
needs.

At these inslitutions global water prob-
lems are being treated and solved: MSU
tackling water borne disease; CMU wa-
ter cleanup in China, new technologies
are being incubated at WSU around IT
monitoring for water infrastructure/repair;
Lawrence Tech is pioneering green in-
frastructure design; and the University of
Michigan and MSU are focused on how to
grow food without fouling freshwater, and
mitigalion of the water crisis as hit Lake
Erie and Toledo.

“With nine university water research
centers, 190 water programs, and 18
community colleges iraining water
workers from scientist to environmental
engineer, from waste water technicians
fo marine submersible operators, Michi-
gan is already a center of excellence
in water education and research,” said
Sleinman. “We can market Michigan as
THE place to solve global and local wa-
ter challenges, and train the water talent
the world needs,” said Steinman.

The report also provides a sel of recom-
mendations for strategic actions by stale
and local public officials, business, non-
profits, educalion and philanthropic lead-
ers that can accelerate Michigan's already
impressive Blue Economy growth and
leadership including:

«Create a business-led "Blue Econ-
omy Council” to forge public-private
partnerships bringing companies and
researchers together to solve thorny
water lreatment and new technology
development issues, and spur new
business lines and companies;

Create a new state Office of Water In-
novation to re-fashion water use, reg-
ulatory standards and financing tools
to encourage new sustainable water
technology deploymenl and business
growth;

Organize a Pure Michigan Water
Technology Innovation Fund: a cata-
lyst organization to commercialize
new waler product and services, and
develop new firms;

Market Michigan as the Cenler of Wa-
ler Education and Research Center of
Excellence, and expand its footprint;
Develop the World's Freshwaler Inno-
vation Center in Detroit - where Michi-
gan's leading research universilies,
corporations and philanthropies focus
water research, innovation, and com-
mercialization of new ideas and lech-
nologies;

Create Blue Economy Compacts:
challenging communities and regions
to organize around lheir Blue Econ-
omy as a priority economic develop-
ment opportunity;

Put Blue Economy enhancement at
the core of Michigan's state, regional,
and community placemaking and eco-

"

.

nomic development stralegy;

« Creale a Blue Economy "Prize” for in-
novalive community water and Blue
Economy developmenl strategies:
and,

+ Extend and make more flexible the
Natural Resources Trust Fund lo sup-
port Blue Economy building.

“Water is our history, and water is our
future if we reconnect our communities
to it and leverage the innovation horse-
power in our companies, colleges and
universities,” said Austin. “Pure Michi-
gan is our calling card, and we can use
it, and our waters can once again prope!
us to the economic front ranks.”

Website

The inleraclive website lells Michigan's
waler story. It is a slory designed to in-
spire; showing how waler and waler inno-
vation built Michigan's economy, and can
renew it again. With exciting and infec-
lious examples of companies, communi-
lies, and institutions already growing the
Blue Economy that can guide us as we
grow it further.

Readers are invited to explore lhis re-
port, share it with your friends and col-
leagues, and through your own organiza-
tions and social media networks. You can
share particular Blue Economy stories
and features in lhe report (including your
own) directly to social media (just hit the
"Share” button for that page).

For example:

» You can note your own leadership
role in water conservation, as Ford
Motor Corp. has done as “green”
corporale  leaders.  https:/media.
ford.com/content/fordmedia/fna/us/
en/news/2015/04/07/ford-s-water-
achievements-profiled-in-michigan-
blue-economy-repo.pdf.

If you are a community, you can share
your own slory about reconnecting
to your beauliful water for local eco-
nomic development as Port Huron
has done. hitp://www.voicenews.com/
articles/2015/04/15/life/doc5526bac-
c7aaac426203516.txt.

And if you are an education or re-
search institution, you can showcase
your own contributions to water edu-
calion and problem solving as Central
Michigan University did: www.cmich.
edu/news/article/Pages/Institute-for-
Great-l akes-Research-featured-in-
Blue-Economy-Report.aspx.

For More Information

Michigan Economic Center at
Prima Civitas

The Michigan Economic Center is a
cenler for ideas and a network of state
and local leaders and citizens working to:
Advance a vision for Michigan’s economic
renewal; Provide policy ideas and solu-
tions thal realize the vision; and Engage

(continued on Backcover)
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FIRST CLASS MAIL

AUGUST

5 DEQ WEST MICHIGAN REGIONAL GREEN INFRASTRUCTURE CONFER-
ENCE. Grand Valley State University's Eberhard Center, Grand Rapids. This
conference expands on the 2014 statewide conference to highlight a broad
range of benefits and opportunities provided by Green Infrastructure (Gl) plan-
ning and preservation in western Michigan. Find out how Gl is already being
used in the region, and how working together through partnerships can make
Gl a success in your own area. Along with two plenary sessions, this con-
ference will include concurrent sessions in three tracks: Finance and Policy,
Stormwater and Flood Management, and Infrastructure at the Regional Scale.
Optional pre-conference activities on August 4 include an evening networking
event with vendors at the Eberhard Center and three sponsored field trips:
Grand Rapids Green Infrastructure Tour; Holland Green Infrastructure Tour;
and Muskegon—Lakeshore Trail Green Infrastructure Bicycle Tour. Conference
Cost: $65. For more information visit; Jhwww.michigan.gov/deq/! 61.7-
135-3 4169 21606-348153--,00.html.

11,12,25,26 HOT TOPICS IN PLANNING & ZONING. Michigan Townships Association.
Get updates on Medical Marijuana, zoning and building code enforcement,
wind farms, GAAMPS as they related to agriculture in residential areas, and
oil and gas and gravel extraction regulation. All programs have dinner starting
at 4:00 PM with the program running from 5-8:30 PM. Online registration is at

www. michigantownships.org or call 517-321-8908. Locations are:

Aug. 11 — Bavarian Inn Lodge, Frankenmuth
Aug. 12 — Radisson Plaza, Kalamazoo

Aug. 25 - Evergreen Resort, Cadillac

Aug. 26 — Garland Resort, Lewiston

18-21 MEDA ANNUAL MEETING. Shanty Creek Resorts, Bellaire. MEDA's biggest
education and networking event of the year is its Annual Meeting. This three-
day conference includes educational sessions covering the most important
economic development topics and issues of the time as well as several net-
working opportunities. Cost; $280 MEDA Members/$400 Non-Members. For
more information visit: https://medaweb.org/2014-03-07-03-45-34/2014-03-05-
19-47-14/annual-meeting.

SEPTEMBER

2-4 NATIONAL BROWNFIELDS TRAINING CONFERENCE. Hilton Chicago,
IL. Brownfields 2015 is the premier conference and trade show focused on
environmental revitalization and economic redevelopment. This the 16th Na-
tional Brownfields Training Conference, which promises to attract thousands
of stakeholders to the “windy city” for three days of training, networking and
business development. The heart of the conference is a dynamic educational
program of speakers, discussions, mobile workshops, films and other learning
formats that are calibrated to provide you with case study examples, program
updates, and useful strategies for meeting your brownfield challenges head
on. Who should attend? Local, state, and federal government leaders, Federal
and state contractors, Real estate developers and investors, Financial and in-
surance providers and risk management practitioners, Economic development
officials and community development organizations, Construction and building
firms, Environmental and civil engineers, Planners and public works officials,
Information technology professionals, Academic institutions and students, and
Attorneys. For more information, visit http://www.brownfieldsconference.org/
en/home.

FOR A COMPREHENSIVE LISTING OF CALENDAR EVENTS, VISIT THE

PLANNING & ZONING NEWS WEBSITE AT http://www.pznews.net
PLEASE SEND US YOUR EVENTS FOR INCLUSION ON THE CALENDAR!

(continued from page 11)

and support a diverse network of citizens, lead-
ers, and organizations in advancing the vision
and making ideas for a more competitive, in-
novative, and global Michigan a reality. More
information is available at www.MiEconomic-

Center.org.

The GVSU Annis Water
Resources Institute

The Robert B. Annis Water Resources In-
stitute (AWRI) is a multidisciplinary research
organization committed to the study of fresh-
water resources. The mission of the institute is
to integrate research, education, and outreach
to enhance and preserve freshwater resourc-
es. More information is available at www.gvsu.
edu/wri. d

JOB AVAILABLE

The City of Lapeer Downtown Develop-
ment Authority (DDA) is seeking an Exec-
utive Director to oversee the development,
execution, implementation and documenta-
tion of DDA activities in the City of Lapeer.

The Director works with the City and DDA
in determining overall development objec-
tives and action plans and other develop-
mental activities, and has responsibility for
project oversight and administration. The
Director enthusiastically and consistently
promotes downtown development through
various public relations initiatives; works co-
operatively and effectively with businesses
and property owners and prospeclive devel-
opers, identifies and secures grant-funding,
and performs all administrative functions as-
sociated with DDA activities.

Responsibilities include but are not lim-
ited to;

* Implementation of the DDA Develop-
ment Plan activities with the support of
the City Manager and City departments;

- Representation and marketing of the
DDA and its programs within the commu-
nity as well as regionally and nationally;

+ Potential implementation of the Michigan
Main Street program.

Send letter of interest, resume, and
reference list to City of Lapeer DDA, 576
Liberty Park, Lapeer M| 484486, Attn: Tracey
Russell.

Full job description and application
instructions are available at http:/fwww,
ci.lapeer.mi.us/hr_jobs.htm .

Application deadline: Friday August 7, 2015.

2
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initiative

B R 7
Beckett&Raeder

Landscape Architecture
Planning, Engineering &
August 20, 2015 Environmental Services

Regarding: Blair Township Master Plan

To whom it may concern:

This letter is to provide notification to your office that Blair Township will begin the process
of writing a Community Master Plan pursuant to Public Act 33 of 2008, the Michigan
Planning Enabling Act.

Once a draft plan is approved for distribution, you will be provided a link to an electronic
copy for your organization’s review and comment. Please feel free to contact me about any
land use or community development issues pertinent to your organization, or to the
participating community, which should be reviewed during the preparation of the plan.

Regards,

John lacoangeli, AICP, PCP
Partner

Enclosure: List of organizations receiving this notification
Project website: www.blairmasterplan.org

Beckett & Raeder, Inc. Petoskey Office Traverse City Office Toleda

535 West William, Suite 107 616 Petoskey SL., Surte 100 921 West 11th 5t Suite 2E 419242 3428 ph
Ann Arbor, M| 48103 Petoskey, MI 48770 Traverse City, MI 49684

734 663.2622 ph 231.347 2523 ph 231.833 8400 ph

734 663.6759 1x 231.347 2524 fx 231.944 1709 fx

Wi brig2 com



Monthly Parldand Responsibilities

Coordinated trail steward acuviues. performed rouune maintenance on all
trails, and performed trailhead mamtenance tasks where appropriate

Activity Detail

MNature Center Visitation this Month

Program Participants this month 153
Orop ihs this month 302
Nature Center Vistaton this year 4,45
Mature Center Vistaton since 2008 5,705

Comervation District Pillar

Location of activity

Nature Center Visauon Aug 2

Program Participants Aug 2014
Drep ins Aug 2014

Property Owner

813 ~ Met with Ryan McCarty (NMC student) re research project

B4 — Attended & reported at Betsie River Restoration Commimtee meeting

(~10 anendees)

815 — Met with Vickie Smrth, D) Shook, & Buzx longre PHn Northport &

Leelanau County

8/ ~ Met with Mike Karutz re: messaging

B/I1 - Artended & reported at Frankfont Tree Board mig (6 present)

8/12 = Call wirth Drew Rayner. WM CISMA Coordinator

B/14 ~ Meeting with Vickie Sawicki. NC CISMA Coordinatar

8720 - Presented Habuat Marters and edible invanives to Poruage Lk Garden

Club (15 present)

8721 ~ Shared mvasive species informaton with East Lake vilage Arcadia

Bluffs Goll Course (4 contacts)

B/24 - Amended & promoted Habitar Matters at Kingsley burterfly release

program (=60 present)

8/26 ~ Phone call wath Leelanau Conservancy re match and warkbees

B3l = Phone call with Mick Cassel EUP CWHA

Apphed ta US Forest Service 3 GLRI CWHMA grant oppartunity (828}

Visited ] prospective nursenes about Go Beyond Beaury
Contacted knotweed landowners {15 contacted)

Treated and re-treated knotweeds (48 stands 4 acres)

Surveyed -1/2 of Lake Bluf Bird Sanctuary for Top 20 invasives (36 acres)

Surveyed invasves at East Lake village (5 acres)

Completed MNature Day camp serving 215 campers this summer

Completed exit interview with seasonal stagg
Program for Learnirg Partners of the District Court
Panned and completed Peepers hif schedule

Recewved our provisionary day camp hcense from the Stte of Michigan

Prepared report Lo for the Northwest Michigan Farm Bureau on progress of

AFB Grant

Sent out post camp surveys to parents |7 response so far All extremely

pouuve leedback

Weorking on setung up a project learmng wree work shop at the Nature

Center

Creaung curnculm for Kids Creek stream monitoring grant

Conunued to 23111t growers as they work towards venfiation

Prowded MAEAP updates for Antrim Benzie and Leelanau board of directors

Conducted 9 on farm nsk assessments

Conducted 2 MAEAP re-venfcations

Het with Amencan Waste, keeping track of recycled pestcide contaners

Anended and presented at the Hops Field Day tour on August 14
Attended and presented at the Grand Traverse Regional Land Conservancy

farm tour on August |7

Het with Fisher Insurance to discuss on larm liahility

Attended and provided MAEAP update at NW Farm Bureau board of

directors meeting

Anended NRCS staf meeung to discuss RCPP

Stewardship (Boardman River and Non.parklands ISN)
Stewardship (Boardman River and Non-parkiands ISN)
Stewardship {Boardman River and Nan-parklands 15N}
Stewardship (Boardman River and Non-parklands (SN}
Stewardshrp (Boardman River and Non-parklands ISh)
Stewardship (Boardman River and Non-parklands 1SN}
Stewardship (Boardman River and Non-parklands ISN)
Stewardship (Boardman River and Non-parklands 1SN}
Stewardship (Boardman River and Non-parklands ISM)
Stewardship (Boardman River and Non-parklands SN}
Stewardship (Boardman River and Non parklands 1SN)
Stewardship (Boardman River and Non.parklands I1SN)
Stewardship (Boardman River and Non-parklands 1SN}
Stewardshup (Boardman River and Non-parklands 15K}
Stewardship (Boardman River and Non.parklands ISN)
Stewardship (Boardman Ruver and Non-parklands 15M)
Stewardship (Boardman River and Non-parklands ISN)

Stewardship (Boardman River and Non-parklands ISN)

Educavon
Educauon
Educauon

Educauon

Educavan
Educauon
Education

Educavon

Educauon

Agriculture
Agnculture

Agriculture

Agriculture
Agriculture
Agriculture
Agriculture
Agnculure
Agriculture

Agricuture

Leelanau/Benzie/Manistee Countes

Leelamau/Benzie/Manistee Counties

Leelanau/Benzie/Manistee Counues

Leelanau/Benznie/Manistee Counties

Leclanau/Benze/Manistee Counties

Leelamaw/Benzie/Mamistee Counties

Leelanau/Benzie/Manistee Counties

Leelanau/Benne/Manistee Counties

Leelanau/Benzie/Manistee Counties

Leelanau/Benzie/Manistee Counties

Leelanau/Benne/Mamstee Counties

Leelanauw/Benzie/Maristee Counties

LeelanawBenzie/Manistee Counties

Leelanau/Bennie/Manistee Counties

LeelanauwBennie/Manistee Counties

Leelanau/Benne/Maruistee Counties

Leehinau/Benzie/Manistee Counues

Leelanau/Benzie/Manistee Counves

Boardman Ruver Nature Center
Boardman Ruver Nature Center
Boardman River Nature Center
Boardman River Nature Center

Boardman River Nature Center

Boardman River Nature Center

Boardman Ruver Mature Center

Boardman River Nature Center

Boardman Ruver Nature Center
On Farm

Other

On Farm

On Farm
Other
On Farm
On Farm
Other
Other

Other

Nia

hIA

NiA

N

NIA

NrA

NIA

Nia

MN1A

NIA

Nia

MIA

(NN

NYA

A

NiA

Nra

NIA

NiA
HiA

Nia

RNIA

Nra

Nra

NA
Private Property

/A

Private Property
Prevate Property

NIA
Private Property
Private Property
NIA
1A

HNIA



PLANNING & DEVELOPMENT Planning
400 BOARDMAN AVENUE Land Bank
TRAVERSE CITY, Ml 49684 Housing Initiatives
(P)231.922.4676 Economic Development

(F)231.922.4636 _ Brownfield Redevelopment
www.grandtraverse.org/planning

To: All Local Units of Government in Grand Traverse County

FROM: John C. Sych, AICP, Planning Director

DATE: August 10, 2015

RE: Planning & Zoning Essentials Workshop — Wednesday, September 30

The Grand Traverse County Planning Commission is pleased to announce the upcoming Planning & Zoning
Essentials Workshop being conducted expressly for the planning commissioners, zoning board of appeals
members, and elected officials in Grand Traverse County.

This workshop will be held on Wednesday, September 30, 2015 in the Second Floor
Training Room of the Governmental Center from 5:30p.m. to 9:00 p.m. Registration
starts at 5:00 p.m. This the same Planning & Zoning Essentials workshop offered by the
Michigan Association of Planning (MAP). The Grand Traverse County Planning
Commission is sponsoring this workshop to provide a more convenient time and
location for all local officials around the County to learn the basics of land use planning
and zoning.

The fee for the workshop is significantly reduced! The individual rate is only $15.00 per person for any
official from a township, city or village in Grand Traverse County. The group rate is only $75.00 for five or
more officials from one township, city or village in Grand Traverse County! Cost includes workshop program,

instructor, materials, and light dinner.

Paul LeBlanc, AICP, an authorized trainer for MAP, will

conduct the workshop. This information-packed program Glanning & Zoning \

is perfect for new planning commissioners and zoning

board of appeals members, but it's also a great refresher Essentials WOI'kShOp
course for more experienced officials or elected officials for all planners in Grand Traverse County
looking to learn more about these boards. Roles and
responsibilities of the board, site plan review,
comprehensive planning, zoning ordinances, planned unit

Wednesday, September 30
5:30 p.m. - 9:00 p.m.

developments, and standards for decision-making are all Second Floor Training Room

e : : Governmental Center
on thc? agent.ja}. This is also a great oppor‘sumty for planning 400 Bosidinein Avsnus, Travéise ity
& zoning officials to get to know their neighbors from

around the County.

If you have any questions or comments, please feel free to contact Marcia Carmoney at 922-4676.

Registration and payment is due by 5:00 p.m. on Friday, September 11



Zoning Ordinance and Master Plan Discussion

B’ Charter Township of Garfield
Planning Department Report No. PD 2015-55

e
v
oy

Prepared: September 1, 2015 Pages: 1of3
Meeting;: September 9, 2015 Planning Commission | Attachments: L]
Subject: Residential Density

STAFF COMMENT:

At its meeting on August 12%, the Planning Commission held a brief discussion regarding
potentially allowing multi-family residential uses to be located within the commercial zoning
districts. To further that conversation, Staff prepared report PD 2015-56; discussion of that
report will take place as the next agenda item.

While Staff was preparing report PD 2015-56, however, we began to evaluate residential
densities, both as they are currently described in the Zoning Ordinance and also as zoning
density regulations compare with the current and proposed Master Plan.

We started this evaluation with by comparing the R-3 Multi-Family District to the Master Plan's
High Density Use, but it quickly became apparent that a broader look at all of the residential
zoning districts and land use classes would be appropriate. Therefore, the purpose of this report
is to provide the Planning Commission with information on how our zoning ordinance relates
to ongoing Master Planning efforts. Some findings of this comparison are as follows:

¢ R-R (Rural Residential) Zoning District.
o Current zoning ordinance maximum densities of 1 unit per acre.
o This correlates nicely with the Rural Land Future Land Use category of 1 unit per
acre.
o Recommendation: no change.

¢ R-1 (Single Family) Zoning District.
o Allows maximum densities up to 3 units per acre (based on availability of public
sewer),
o This correlates with the lower limits of the Moderate Density Residential
Category (which calls for 2 to 6 units per acre).
o Recommendation: Consider creating a new Master Plan Category of Low Density
Residential to be from 1 to 3 units per acre
o Reasoning:
= This would allow the Master Plan to more closely follow existing zoning
districts and land use patterns. For example, subdivisions such as
Heritage Estates, Stone Ridge, Silver Farms, etc are all generally zoned R-
1 One-Family Residential. Accordingly, these would be indicated as Low
Density Residential on the Master Plan.
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* This would also allow the Commission to plan for compatible densities
on remaining vacant land surrounding existing subdivisions.

¢ R-2(Single and Two Family) Zoning District.
o Allows from 3 to 5 units per acre
o This correlates with the upper limits of the Moderate Density Residential
Category
o Recommendation: Consider revising the Moderate Density Residential to be
from 3 to 6 units per acre.
o Reasoning;:
= As with the R-1 Discussion, this change would allow the Master Plan to
more closely follow existing zoning districts and land use patterns. In this
case, developments approved with this density include Lone Tree and
Brookside Commons.

¢ R-3 (Multi-Family) Zoning District.

o Allows up to 9 units in acre, based on a requirement that one multi-family unit
may be built for each 5,000 feet of lot area. The previous zoning ordinance, which
calculated density in a different (and more complicated) way allowed densities
of roughly 10 units per acre. Reducing the area required to 4,000 or 4,500 would
be a simple way to at least allow development densities permitted in the past,
and is recommended at a minimum.

o The R-3 District does not correlate directly with any Future Land Use Plan. It is
closest to Medium Density Residential, which calls for densities from 7 to 14
units per acre.

o Recommendation: None yet, pending discussion. Possibilities, however, may
include the following:

= Revise the Master Plan description for High-Density to a level which is
more in line with what is allowed in the R-3 District (limited to 10 units
per acre); or

= Revise the Zoning Ordinance to allow densities in line with what is
described in the Master Plan (up to or over 14 units per acre); or

= Some combination or middle ground of the above.

o Discussion point:

= The recent Maple Ridge property was approved in the multi-family
zoning district with a density of approximately 10 units per acre
(approved under the older standard referenced above.

= At 10-units per acre, is the Maple Ridge project a good example of what
we would consider a somewhat dense project?

* Consider that the High Density Residential land use category presently
calls for development of 14+ units per acre. None of our current zoning
districts even come close to allowing that level of density. (It could be
approved as a PUD, but is definitely not a guarantee).
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¢ High Density Residential Land Use Category (on Master Plan)
o As noted above, the current Master Plan calls for densities of 14+ units per acre.
Nothing in the Zoning Ordinance presently allows for that level of intensity.
o Recommendation: None yet. Pending discussion. See the possibilities listed
under R-3 discussion above. Another possibility may be to create another land
use category, such as Very High Density Residential (14+).

Implications of above:

The broad implications of the above changes would be that the draft master plan would be
revised to more closely follow existing zoning districts and land use patterns. This would
provide protections to existing neighborhoods and uses that neighboring development would
be compatible.

In certain cases, of course, we may wish to describe higher densities even if it was adjacent to a
lower density district. Generally, this will apply to vacant property, but could also serve to
incentivize the redevelopment of certain residential areas which have been discussed by the
Planning Commission in the past.

ACTION REQUESTED:

No formal action is necessary. The Planning Commission’s discussion will provide Staff with
guidance on how to continue with the Master Plan development and to potentially consider
necessary zoning ordinance amendments.

Attachments:
None
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Charter Township of Garfield
Planning Department Report No. PD 2015-56

Prepared: September 1, 2015 Pages: 1of5

Meeting: September 9, 2015 Planning Commission | Attachments: =

Subject: Multi-family dwellings in commercial zoning districts; supplemental multi-
family setbacks; group housing

STAFF COMMENT:

At its meeting on August 12, the Planning Commission reviewed an application for conceptual
review of an apartment building in a commercial zoning district. This led to a broader Planning
Commission discussion of potentially allowing multi-family residential uses to be located
within the commercial zoning districts. This report is intended to further that discussion.

In addition, Staff is requesting Planning Commission discussion on supplemental setback
requirements for multi-family developments, as well as consideration of possibly eliminating
the "group housing" standard from the Zoning Ordinance.

Multi-family developments in Commercial Districts; which zones?

Presently, there are four distinct commercial zoning districts in the Township: C-G General
Commercial, C-H Highway Commercial, C-L Local Commercial, and C-O Office Commercial.
Additionally, the C-P Planned Shopping center is commercial in nature.

As indicated on the attached zoning map, the C-H (dark purple) and C-G (red) districts are
similar in that they are the most prevalent, and located along major corridors such as US-31 and
South Airport Road. From an overall standpoint, if multi-family development is going to be
allowed in the C-H district, it would also make sense to allow it in the C-G.

The C-P Planned Shopping district includes three geographic areas of the Township: the Grand
Traverse Mall, the Cherryland Mall, and Meijer (which as a PUD). For Cherryland Mall
specifically, a redevelopment or infill development which included high-density housing would
seem to be a great fit. Whether or not Grand Traverse Mall would ever desire to provide multi-
family is a big question; but again, it wouldn’t seem to have any negative impacts.

The C-L Local Commercial district is scattered about, with the most consolidated “pockets”
being located on Veterans Drive and Barlow Street. In each of these locations, nearby or
adjacent property is already zoned R-3. Additional pockets exist on Cass Road, on Garfield
Road just south of South Airport, and at the intersection of Garfield/Hammond —development
of these sites into multi-family does not seem likely. Authorizing multi-family development as
an allowable use in the C-L district would not really seem to help, or hurt.
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The C-O Office Commercial district is primarily located in the West Royal Drive complex,
though a pocket does exist on McCrae Hill Road, and some other parcels are scattered around.
Only around 100 acres of land is zoned C-O, and most of it is already developed with offices.

Implications:

There are a number of pros and cons to allowing multi-family developments within the
commercial zoning districts. Allowing people to live within easy walking or biking distance of
their place of employment, as well as within easy reach of goods and services, is probably the
biggest “pro.”

Additionally, increasing the locations where multi-family units may be built could help the
development community to satisfy existing high demand for rental units in Grand Traverse
County. Presently, there are just under 650 acres of land zoned R-3 Multi-Family Residential
(orange on the zoning map). An additional 831 acres is currently zoned C-G and C-H, more
than doubling the area where this type of housing could be built. Including the C-P district
would add another 150 acres of land where apartments could be built.

Ensuring that the apartment would actually be a nice place to live is probably the most
challenging part of this discussion. Commercial centers are often brightly lit at night, have
nightly deliveries, and conduct routine maintenance such as snow plowing at all hours of the
day. For these reasons, when multi-family uses have been approved as part of a commercial
center in the past (Grand Traverse Crossings PUD), the nightly activities of the commercial uses
were restricted to protect the residents. In allowing this use to establish “after the fact,” the
Township lacks the authority to impose these “quiet time” restrictions on the commercial
elements.

Traffic:
The Planning Commission also discussed impacts of increased traffic a multi-family use could
have. Generally, the uses already allowed within the commercial zoning districts are expected

to have higher traffic impacts then an apartment building.

For example, an average apartment building may contain 30 dwelling units. Based on a trip
generation book published by the Institute of Transportation Engineers (ITE), each dwelling
unit is expected to generate 6.63 trips per unit on a weekday. So, a 30-unit building would
generate approximately 200 trip-ends (arrivals and departures) to and from a site over an entire
day.

For comparison, a 7,000 square foot high-turnover restaurant (where patrons are present for an
hour or less) creates over 900 vehicle trip-ends per day. Meanwhile, a 250,000 square foot
supermarket (roughly the size of Meijer) is expected to generate over 300 vehicle trips over a
one-hour period in the evening rush, and nearly 3,000 trips over the course of a weekday.
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Again, these are just a couple of examples, but it is commonly held that an apartment would
generate a lot less traffic than common commercial uses.

Multi-Family Development Supplemental Setbacks

If the Zoning Ordinance is going to be opened up for an amendment, Staff would also like the
Planning Commission to discuss the supplemental setback standards for multi-family
developments. The following is a screenshot from the former zoning ordinance, which
prescribes 50-foot front and 30-foot side setbacks for all PUDs, mobile home parks, and group
housing:

Section 7.4.3 Supplemental Sethacks for Planned Unit Developments. Mobile Home Parks
and Other Group Housing Developments:

(1) It is the intent of this Ordinance that residential developments other than
conventional subdivisions be designed, constructed, operated and maintained so as
to be harmonious and appropriate in appearance with the existing or intended
character of the general vicinity of the Township in which they are located, and that
such a nse will not change the essential character of the area in which it is proposed.
Inasmnuch as planned unil developments, mobile home parks and other group
housing developments may involve higher densities of land use or building types
which distinctly differ from the single family conventionally built dwellings which
predominate through the Township, periphery setbacks for such developments are
established as follows.

2) Periphery Setbacks: All buildings, including single family homes within a planned
unit development or group housing development and mobile homes within a mobile
home park development shall be placed at least fifty (50) feet from any public vight
of way line for existing roadways bordering a site and at least thirty (30) feet from a
development boundary line which is not a public road right of way. Setback spaces
shall be occupied by plant materials and appropriately landscaped.

Notably, the above does not include supplemental setbacks for regular multi-family
developments. The new ordinance does, however:

SECTION 777 SUPPLEMENTAL SETBACKS FOR PUD’'S, MOBILE HOME
DEVELOPMENTS AND OTHER GROUP HOUSING or MULTI-FAMILY
DEVELOPMENTS

A. REGULATIONS AND CONDITIONS.

It is the intent of this Ordinance that residential developments other than conventional subdivisions
be designed, constructed, operated and maintained so as to be harmonious and appropriate in
appearance with the existing or intended character of the general vicinity of the Township in which
they are located, and that such a use will not change the essential character of the area in which it is
proposed. Inasmuch as planned unit developments, mobile home parks and other group housing
developments may involve higher densities of land use or building types which distinctly differ from
the single family conventionally built dwellings which predominate through the Township,
periphery setbacks for such developments are established as follows.

All buildings, including single t'a.mily homes within a planned unit development, group housing, or
other Multi-Family development and mobile homes within a mobile home park development shall be
placed at least fitty (50) feet from any public right of way line for existing roadways bordering a site
and at least thirty (30) feet from a development boundary line which is not a public road right of way.
Setback spaces shall be occupied by plant materials and appropriately landscaped.
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Staff has reviewed the numerous Planning Department reports which were prepared as the new
zoning ordinance was under preparation. It does not appear that the Planning Commission ever
discussed or intentionally added multi-family developments to this supplemental setback
standard. It seems that it was inadvertently or mistakenly added to this section.

In the R-3 zone, where apartments are permitted as an SUP, setbacks are 25-feet front, 10-feet
side, and 30-feet rear. As the ordinance is currently written, the larger supplemental setbacks of
50-feet front and 30-feet on all sides would take precedent. This is contrary to our current
planning goals of infill development, redevelopment, and higher density in the R-3 zones than
has been considered in the past.

Furthermore, the new zoning ordinance requires a developer to set aside 300-square feet of
open space per apartment unit, likely negating the need for larger perimeter setbacks as a way
to keep some areas of the site open for the use of the residents. As such, Staff would like the
Planning Commission to consider taking multi-family developments back out of Section 777.

However, in considering the above, a 10-foot side setback for an apartment building does not
seem adequate. Staff would recommend that the Planning Commission consider increasing the
side setback in the R-3 zone to 20-feet. If that is acceptable, then it does not really make sense to
differentiate between side and rear setbacks, and it may be appropriate to reduce the 30-foot
rear setback to 20-feet as well. Discussion on the above is warranted.

Group Housing

Staff considered bringing up the topic of group housing while the current zoning ordinance was
under its final revisions, but decided to not risk delaying adoption because of it. At this point,
however, we would like the Planning Commission to discuss the group housing development
procedure.

Group housing (Section 430) is an antiquated standard which has not been used for any
development in decades. In theory, the idea is that group housing is a multi-family
development which provides common open areas, and building coverage of not more than 35%
of a lot (the same 35% is a requirement for all development in the R-3 zone, however). Common
open space area is required at 30 square feet per dwelling unit, and buildings are subject to
spacing requirements. Additionally, these developments are subject to the supplemental
setback standards described by Section 777.

The biggest problem with the group housing standard is that there is no control of density.
While the R-3 zone describes allowable density based on dwelling unit (5,000 square square feet
of lot area is required for each dwelling unit), density is not described for a group housing
development. Conceivably, density could far exceed even the highest densities described by the
Master Plan, and the Planning Commission would have little to no control over this.
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In the R-3 zone, there is no benefit to the Township to allow a group-housing development, and
the big negative of unregulated density. Furthermore, it is a redundant standard, because a
developer who wanted to build a group housing type of development could do so as a PURD or
regular multi-family development.

Recommendation:

Based upon the above, Staff's preliminary recommendation is to allow for multi-family
development in limited commercial zones by Special Use Permit, and to establish certain
supplemental requirements on top of that. This would give the Planning Commission a much
greater level of control over site design and compatibility issues. The SUP process would also
provide notice to neighboring property owners who may feel that a residential use is
incompatible with established commercial uses in the vicinity.

A bullet point list of recommendations is as follows:

e (-G, C-H, and C-P: allow by Special Use Permit with supplemental conditions such as
adequate screening from the commercial use, demonstrating compatibility with
surrounding uses (e.g., nighttime plowing), open space requirements, provisions for
pedestrians, etc., each of which would be intended to address the proper “integration”
of the residential use into the commercial setting.

e C-L: neutral; as noted above, this is a relatively small district with small, individual
parcels and it is unlikely that these sites would be developed for multi-family uses. If
asked to lean one way or the other, Staff would probably be disinclined to allow.

e C-O: do not recommend to include multi-family due to limited area zoned Commercial
Office, and because the majority of this land is already developed for office uses.

¢ Remove multi-family developments from the supplemental setback standards of Section
777, but change R-3 setbacks from 25-10-30 (F-S-R) to 25-20-20.

¢ Remove Group Housing standard from zoning ordinance.

ACTION REQUESTED:
No formal action is necessary. The Planning Commission’s discussion will provide Staff with

guidance on how to draft a possible Zoning Ordinance amendment.

Attachments:
11x17" Zoning Map
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